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Learned Reading 
of Sir | 
FRANCIS BACON, 


upon the Statute of V les. 


INS Have choſen to Read upon the Law of 
D Vics made 27. Hen.>: a Law whereupon 
{24 the Inheritances of this Realme are toſſed 

at this day like a Ship upon the Sea , 1n 
ſuch fort that it 15 hard to ſay which Barke 
wall finke, and which will-get to the Ha- 
ven, that js to fay, what aſfurances will 


{tand good, and what will not ; whether is this any lack or 
default, in the Pilors their grave and learned Judges : but the 
Tydes and Currents of received errours, and unwarranted 
and abuſive CxPpericnce, have bin to ſtrong, as they were not 
able to Keepe a right courſe according to the Law, fo as this 
Statute 15 in great patt, as a Law made in the Parliament, 


A 3. held 


« 
- 
- 


MG 
hor 


(2) 
held 35- Regine, for in 37. Regine, by the notable judge- 
ment,upon folemne Arguments, of all the Judges aſſembled in 
the Exchequet Chamber, ui the famous cafe betweehe Dillors 
and Frayne, concerning an aſſurance by Chudley; this Law 
to be reduced to a truc and (oundExpoſinon,and the al 
Expefition, which had continued. for to many 

yeares, but never countenanced by any rule ot authority of 
A onely intertainedin a /7 nom, conceipt,&in 

at adyencute grew to be controled, fhnce which ame(as it come 
meth'to paſſe alwaies u-on the fitt-reforming"of invererate 
errours ) many doubts, and US. eps Queſtions have riſen, 
which are not yer reſolved, nor the Law thereupon ſetled:The 
conſideration whereof i1 oved me to take the occaſion of per- 
forming this particular duty ro the Houſe, to ſee if I xd by 
my travell , bring, to a more generall good of the Com- 
mon wealth. 

Herein though I could not be ignorant, of the difficulty of 
matter, which he that taktth in hand ſhall ſoone find, or much 
lefle of my owne unableneſle, which 1 had contiguall ſence 
and feeling of ; yer becauſe I had more meanes of abſdlurion 
then che youngez ſort, and more leaſure then the greater ſort, 


I did rhutke it tyot poiſe ro worke ſome profitable eftect, 


the rather becauſe where an inferior wit is bent, and conver-: 


fant upon ane Subject, he ſhall many cimes with patience and 
meditation dffolve, and undoe many of the” knots which a 
greater wit, diltratted with many manners would (rather cut 
m two then wnknit, at che leaſt if- ray -incention or -jud 

be So barren,or wo weake ; yet by the benefit of cher Arts) 
I did hope to diſpoſe or - digeſt, the authornes or Opinion 


© 


whicharein Caſes cf uſt in luck-order and method, as they 


| tho take light one trom ancrher, though they tooke no 


ihr fromh'me; and like w'the water of my Reading (hall my 
Nanny 240 revive and recontinue the 
witkes, upon the Peeroparive, and/allother Readings of anci- 
dy robs ited gn frunc, then. the 
manner lxrely accufiomed, for the ulc chen was ſubſtantially 

to 
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"<comtive tedious and incricate Caſes, whereof all faving ene 


j on of Statutes : having therefore-fram fixe divi ACCOL=» A 3 


(3) 


{ rhe Sratutes, by grounds and diverſities, as 
hall Rnd che —_— till to run upon caſe of the like "ng 
and contrary Law, whereof the one 1ncludes the learning of 2 Gyr 
difference, and not to ſtir conciſe and ſubtile douby, cr ts win CALF ; 


Corepn's Ot 


are buried, and rhe greater part of that one caſe which is ta- 
ken, is commonly nothing to the matter in hand, but my la- 
bour ſhall be in the antient courſe, to open the Law upon 
doubts, and not doubts upon the Law, 


$$4$654+4+4+6455:44+504055444+4 +4 - 
Expoſitio Statati, | $0 


of Berra Expefigon of this Statute tonſifts $ pon the marcrer, 4 


the Starutes, upon the matter within the 


Statute. + | 
- Three things concerning theſe Statutes, and all other Sta- fic 


rutes which are helpes and inducemencs ro ' the right 
underſtanding of my Statute, and yer are no part of the Sta- 


rute _ ir {elfe. 
The .cunſideration of the Scarute at the Common Law.- 4 ,. 


The conſideration of the triſchiefe which the Starute inten- * 'F 
deth to redrefle, as any other miſchiefe; which an Wxpoiace S 
of the Statute this way or that way _ breed. 


Certaine Maximes of the common Ley, touchi Expoſiti- 


ding to the number of Readings upon the Statute it ſelfs, 1 

have likewiſe divided the matter without the Stanne into fixe 
IntroduQtions or Diſcourſes , fo that for every dayes 'Rea- 
ding I have made uiple propoſition, = 4- 


1. Vn Preface, or Introdutt ion, 


2. /n Drviſion upon the Law it ſelfe, 
3 A few brief C fla; for Fame dn Argument. 


The laſt of which I would haye forborne, and according io 
[4 
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(4) 


the antient manner, You ſhould have taken {ome of my points 


upon my Diviſions, ' one, two, or mare as you ſhould have 


thought good, fave that T had this regard , that the younger 


ſort of the Barre. were not ſo converlant, upon marters. upon 
the Statutes, and for that Caſe I haye interlaced ſome matrers 
at the Common Law that are more familiar within the books, 

The firſt matter I will Diſcourſe unto you, is the nature and 
definition of an ule, and his Inceſſion and Progreſſion before 
the Statute. | 

The Second Dilcourſe ſhall be of the ſecond :pring of this 
Tree of Uſes fnce the Statute. 

The Third Diſcourſe ſhall be of the Eftate of the aſlurance 
of this Realme at this day upon Uſes, and what kind of them 
is convenient and reaſonable, and not fitto be touched, as far 
as ſence of Law and naturall conſtruction of the Starute will 


give leave, and what kind of them is_convemient: and meete - 


to bee ſuppreſled, 

The. Fourth Diſcourſe ſhall be of certaine Rules and Expo- 
fitions-of Lawes applycd to this. pretend purpoſe. 

The Fifth Diſcourſe ſhall bee of the - belt courſe to remedy 
the ſame inconveniences now a toot, by conſtrution of the 
Statute, Withouroftering, violence to the letter or ſence. 

The Sixt and laſt DYycourſe ſhall be of the beſt courſe to re. 
medy the {ame inconveniences, and to. declare the Law by 
Adt of Parliament, which laſt Lthinke.good to reſerve and 
not to publiſh, | 

The nature of a uſeis beſt diſcerned by conſidering what. it 
15 not, and then-what ir is, for it is the nature of all humane 
Science, and knowledge to procced mclt i1fely. by. Negative 
and excluſive, . £49 T3 20% 41 

Firſt, uſe is no right, title, or intereſt 3n Lay , and, therefore 
Malter Attorney who read upon this Statute ſaid well, that 
there are but rwo rights. , | 


Tas in Re, 

ES Tus ad Rem, 
The one is an Eſtate which is 7 in Rec, the other a. de- 
mand 
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(5s) 
mand which 13:15 ad Rems, bur 2 uſe is neither, fo that in 2.8. 
H.8$. itis : 'd that rhe faving of the Statute of 7, R. 
which faveth any right or intereſt of Intayle, muſt be under- 
ſtood of Inrayles of the poſſeſſion, and not of the part of the 
uſe, becauſe a uſe is no right nor intereſt ; ſo againe, you ſee 
that Li:tletons conceipt,that an uſe ſhould amy ut to a Tenan- 
cy at will, whereupon a releaſe might well inure, becauſe of 
ravity 1s controled by 4. Er 5. H. 7. and diverſe other 
kes, which ſaid that Cefty que uſe is puniſhable in an 
Action of Treſpaſle towards the Feoftees onely 5. H. 5. ſee- 
mech to be at ſome diſcord with other Bookes where it is ad- 
matted for Law, that if there be Ceſfy que uſt of an Advow- 
ſon, and hee bee ont-lawed in a perſonall Action, the King 
ſhould bave the preſentment, which Cate Maſter Erars in 
the argument of Chudleyes Caſe did feeme to reconcile this 
where Ceſty que aſe being utlaird, had prefented in his owne 
name, there, the King ſhould remove his mcumbcnt, and no 
ſuch thing can be collefted upon that Booke, and therefore I 
conceive the errour grew upan this, that becauſe it was gene- 
raily thought, that a uſe was bur a penancy of profits, and 
chen againe becauſe the Law is that upon Udayers, upon 
perſonall Actions, the King ſhall have the pry of profits, 
they tooke that to bee one, and the ſelfe ſame thing which 
Ceſty que uſe had, and, which the King was intituſed unto 
which was nor fo, for the King had remedy in Law 'for his 
penancy of profits, but Ceſfy que uſe had none, the Bookes 
goe further and ſay, that a uſe is nothing, as in 2. H, 7, Derr 
fart Port, and counted Sur /eas for yeares rent 8&c. the De- 
fendant pleaded in Barre, that the Plaintiffe Nhil habait 
tempore | nay as the Plaintiftc made a ſpeciall replication, 
and ſhewed that he had no uſe and iflue joyned upon thar, 
wherefore it appeareth, that if hee had taken iſlue upon the 
defendants Plea, it ſhould have bin found againſt hin : So 
againe in 4+ Regine, in the Caſe of the Lord Sands, the truth 
of the caſe was a Fine leayied by Ceſty que uſe before the Sta- 
cute, and this commung in queſtion fince the Statute upon an 
ayerment by the Plainuffes nod partes fints mbul hapuerint, 
B if 


; (6) 
it 1s (aid chart the Defendant may ſhew the ſpecial! matter of 

je uſe, and it ſhall be no departure wom the fuſt pleading of 
the ſame, and it 15 ſaid further that the ayerment given in 4. 
H, 7. L wod paries fins nihil habuerint, nec 1n poſſeſſtone, nec 
14 {#4 went out upon this Statute of 27. Hen. 8.-and was ne 
more now to be accepted; bur yer it appeares, that if iſſue had 
bin taken upon the generall averment, without the ſpeciall 
matter ſhewed, it ſhould have bin found, tor him that tooke 
the averment becauſe a uſe is nothing, but theſe bookes are 
not to be.taken generally ot prolly, for wee fee in the ſame 
bookes, when an ule is tpecially alleadged, the Law taketh 
knowledge of it , bur the ſence of it is, that uſe is nothing tor 

* which remedy is given by the courſe of the Common Lay, ſo 
as the Law knoweth it, bur protects it not; and therefore 
when the queſtion commerh whether it hath any being inNa- 
tre and Conſcience the Law accepteth of it, and therefore 
Littletons Caſe 15 good Law, that hee which hath bur forty 
ſhillings Free-bold in uſc, ſhall be {worne in an inqueſt, for « 
israled Secundum dominiums laterale, and not Secundun de- 
nuinium legit mum, nan natura dominus eſt quia fruthun ex 
re percipit. And fome doubt upon Subhidies and Taxes Ceſf'y 
gue #ſe (hould be valued as att owner*:. So likewilc if Ceffy 
que uſe had refolved his uſe unto the Beoftee for fixe pound, 
or contracted with a ftranger for the hke ſome, there is ns 
doubt bur-u is a good con(truction-, whereon to ground an 
Action-upon the Caſe , for mony tor releaſe of a Suite in the 
Chancery is a good 9#1d pro quo, therefore to conclude, though 
2 uſe be nothing in Law to yeeld remedy by courſe of Law, 
yetit is ſomewhat m reputation of Law and Conſcience, for 
that may be ſomewhar in conſcience whieh is nothing in Law, 
like as = may be ſomething in Law which is nothing 1n 
Conſcience ; as if the Feoftees had made a feoftment-over in 
Fee, Bona fide, upon good conſideration, and upon a Swbpwna 
brought againſt them, hee pleaded this matter in» Chancery, 
this had beene nothing in Conſcience, not as to dilcharge them 
of damages. | 

A ſecond negative fitto be underſtood is, that 2 ile is no 


Covin, 
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(7) 


Covin, nor it is no colluſion, as the word 1$now uſed, for it is rs 
be noxed, that where a man doth remove the ſtare and pof- 
ſeſſion of Land, or goods our of himſelfe unto another upon 
rrult, ir is either a ſpeciall truſt, or a generall wruſ?. 


Lawfull. | 
The ſpeciall truſt 1s cher Or c 
Vulawful, 


The ſpeciall truſt Unlawfull, is according to the Caſe pro. 
vided, tor by ancient Statutes of the profits, as where it is to 
defraud Creditors, or to get men to maintaine ſuites, or to de- 
feate the renancy to the precipe, or the Statute-of Ifortmarne, 
or the Lords of their wardſhips or the like, and thoſe are tet.- 
med Frauds, Covins. or Colluftions. 

The ſpeciall truſt Lawfull is, as when T inteoffee ſome of 
my friends, becauſe I amto goe beyond the Seas, or becauſe I 
would free the Land from ſome feyerall Statute, or Bond 
which I amy to enter, into or upon intent to he infeoft 4, or in- 


rent to youched, and fo to ſufter a common Recovery, or upon - 


intent that the Feoffees ſhall infeoffee over a Stranger, and in- 
finice the like intents and purpoſes,which fall our in mens dea- 
ings and occaſions, and this wee call Confidence, and the 
Bookes doe call them intents, bur where the truſt is not ſpeci- 
all, nor tranſitory, bur generall and permanent, there it is a 
ule ; and thereforetheſe three are to be diſtinguiſhed, and nor 
confounded by Covin Confidence, uſe, 

So as now we are come by Negatives to the Affirmative, 
whart a uſe is agreeable to the definition in Powder, 35 2, De 
Lamers Cale, where it is ſaid : 

Vie is a truſt repoted by any perſon in the Terre-renant, 
chat he may luffer him to take the profits, and hee that will 
performe his intent. Bur it is a ſhorter Speech to ſay, char 


{us eft donnaium fiducinrium : 
Ve is an owners life in truſt : 


Sothat ſir eff [tatus, five poſſeſſuo totires, differ, (ecttue 
—_ | 


i) 


(3) | 
Aumrat ionen fori quam ſecundum: naturamrei,for that ohe of 
them is in Court of Law, the other in court of Conltience,and 
for a truſt which is the way to an uſe, 1t is exceeding well de- 


fined by a Civilian of great underſtanding : 


Fiass eft obligatroa Conſcientie unjus ad intentionens 
alterins. 


And they haye a good diviſion lkewiſe of Rights. 


Is precarium, 
Is fiduciarium. 


Tus legitimun, 


, A right in courteſie, for the which there 15 NO remedy at all, 
2. A right in truſt for which there is a remedy, onely but in 
Conſcience. 


J. A right in Law. 

So much of the nature and definition of an uſe, 

It followeth to conſider the parts and properties of an- uſe 
wherein by the conſent of all Bookes, and .it was diſtinly 
delivered by Juſtice Walmeley, m 46. Elizabeth. 

Thar a truſt confifteth upon, three parts. 
/ The Firſt, that the Feoffee will ſuRter the Feoffer to take 
the profits. | 
7 The Second, that the Feoffee upon requeſt of the Feofter, 
or notice of his Will, will execute the Eſtates ro the Feoffer, 
or his Heircs, or any other by his direction. 

3 The Third, that if the Feofftee be difleiſed, and fo the Feof- 
fer diſturbed, the Feoffee will re-enter, or bring an action 
to re-continue the poſleſſion, fo that thoſe three, pernancy 
of Profits, execution of Eſtares, and defence of the Land, are 
che three poynts of rruſk, 

The properties of an uſe they are exceeding well {et forth, 
by former Jultice in the ſame Caſe, and they be three, 

Uſes ( faith he ) are created by Conhdence. 


Preſſed by privity, which is nothing elfe bur a continuance. 
Of 


to 


* 
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(9) 

Of the Confidence without interruption and ordered and 3 
guided by Conſcience : either by the private Conſcience of the 
Feoftee ; Or the generall Conſcience of the Eftate which 
ts Chancery, 

The two former of which { becauſe they bee matters more 
throughly beaten, and wee ſhall have occaſion to handle 
them ) we will not now debate upon. 

Burthe third we will ſpeake ſomewhat of both, becauſe it 
is-a key to open many of true reaſons, and termings of uſes, 
and becauſe it rendeth .ro decide out great and principall 
doubts art this day. | 

Cooke Soliciter entring into his Argument of Chudleyes 
Caſe, faid ſharply and firly, I will put never a Cate but ſhall 
be of an uſe, for a uſe in Lay hath no fellow; meaning thar 
tne learning of uſes is not ro bee matched with other Lear- 
nings : Anderſon chiefe Juſtice in the Argument of the ſame 
Caſe, did truely and profoundly controule the Vulgar opi- 
nion collected upon the fifth E. 4. that there might be Poſ. 
ſeſſio fratrss of a ule, for he ſaid that it was no more but that 
the Chancelee would con{ult with the Rules of Law, where 
the intention of the parties did not ſpecially appeare , and 
therefore the private conceipt which G/anvile Juſtice cited in 
the 42. Regine in the caſe of Corbet, in the Common Plea of 
one of Lincolnes Inne, whom he named nor, but ſeemed to 
allow 1s not ſound, which was, that a uſe was but a linutati- 
on, and did enſue the nature of a poſlcfſion. 

This very conceipt was fet on foot in 27. IT. 8. in the 
Lord Darcies Caſe, in which time they began to heave at Sy 
uſes, for there after the Realme had many ages rogether pur 
n ure the paſlage of uſes by Will, rhey began to argue roar 
an uſe was not deviſeable, burthar it did enſue the nature of 
the Land, and the fame-yeare after this Statute was made; fo 
that this opinion leemeth ever to bee, and tor ever to an Act 
of Parliament touching uſes ; and if it bee ſo meant, now 
meant I l;ke it well : but in the meane time the Opmion it 
(elfe is to be recited, and becauſe in the ſame Caſe of Corber 


2.. reverent Judges of the Court of Common Pleas, did de- 
3- yer 


” 
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liycr and publiſh their Opinion, though not direly upon - 
the-point adjudged, yet obiter as One of the Reaſons of r 9 
judgement, that an vic of Inheritance could nor be lumnited to 
ceaſe, and againe, that the limitation of a new uſe could not 
be to a Stranger, ruling uſes meerely according to the ground 
ot poſſe({on, It 1s worth the labour to examine, rhat learning 
by 3. Hen. 7. You may collect thart if the Fecftees had bin 
difleiſed by the Common Law. and an Anceſtor collaterall of 
Ceſty que uſe had releaſed vnto the difleifor. and his warran- 
ty had attached upon eſty que uſe, yet the Chancellour upon 
this matter ſhewed, would have not reipect unto it, to com- 
pell the Feoftees to execute the Ettate unto the difleifor, for 
there rhe caſe being. that Ceſty qe «ſe Imtayle having made 
an aflurance by fine and recovery, and by warranty which 
deſcended upon his iflue, rwo of the Judges held that the uſe 
iS NOT SES ond Bryan and Huſſey that held the contrary 
21d, that the Common Law 1s altered by the new Statute, 
whereby they admit, that by the Common Law that warran- 
ty will nor bind and extinct a right of a uſe, as it will doe a 
cight of pollefſion, and the reaton is, becauſe the Law of 
Collarerall garranty 15 a hard Law, and-not to be confidered 
n a Court of Conſcience, in 5. Edw. 4. It is (aid that it Ceſfy 
442 uſe be attained, quere, who ſhall have the Land, tor the 
ord ſhall not have the Land, fo as there the uſe doth nor 

-mitate the poſſeſſion, and the reaion is, becauſe the Lord hath 
a Tent is by Title, for that 15 nothing to the $ ubpena, becauſe 
the Ecoffees intent was never to advance the Lord, but onel 
1115 owne bloud, and therefore the q#ar7e of the Booke arileth 
izhar the truſt and confidence of the Feoffee did rye him to 
doe, as whether he ſhould nor fell rhe Land to the uſe of the 
Feoffees Will, or in pious uſes, to favourably they tooke the 
inrent in thoſe dayes, as you tnd in 27. H. 6. that # a man 
nad appointed his ule to one for lite, the remainder in Fee to 
another, and Ceſty que vſe tor lite had retuled, becauſe the 
intent appeared not ro adyance the Heire at all, nor him in 
reverſion, preſcntly the Eecoftce ſhould have the Eltate: for lite 
of him that refuted tome waics to the behoofe of rhe Feofter . 


Buy 
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Bur to proceed in ſome better oxder rowards the diſproofe of 
this Opinion of limitation , there be foure points wherein we 
will cxamine the nature of uſes. 


The rayfng of then. I» 
T he preſerving of them. P 
The transferrim 'g of them. A 
The extinguiſhing of them, 4 


In all theſe Fowre, you ſhall fee apparantly that utes [tand 
upon their owne reaſons, utterly differing troni Caſes of poſ- 
teffon, I viould have one Caſc ſhewed by men learned by the 
Law, where there 15a deed, and yer there need a confidetati- 
on, as tor paroll, the Law adzudgerh it too 2% to give a uſe 
without conſideration, but a deed ever in Law imports a 
conhderation, becauſe of the deliberation and Ceremony in 
the confetſion of it, and therefore in 8, Kegine it is folemnly 
agreed, thatin the Queenes Cale a falſe conſideration if it bee 
of Record , will hurt the Patent, but want of conſideration 
doth never hurt it, and yet they fay that a Cale 1s bur a nim- 
ble and hight thing, OF now contratiwile it ſeemech to: bee 
weightier then any thing elſe, for you cannot weigh it up to 
raiſe it, neither by deed, nor deed inrolled without che weight 
of conſideration, but you ſhall never find a reaſon of this, to 
the Worlds end , but in the Law, bur it 1s a reaſon of Chax- 
cery, and it is this : 

| Thatno Court of Conſcience will enforce On2n::m gra- 
t4;tum, though the intent appeare never {oclearely where it is 
not executed, or {ufficiently paſled by Law, bur if mony had 
beene paid, and fo a perſon dampnified, or rhat ic was for the 
citabliſhment of his Houſe, then it 15 a good matter in the 
Chancery : (0 avaine I would ſee in the Lawes, a Caſe where 
2 man ſhall take by a Conveyance , bee it by Deed , 
Livery, or Word that 1s not party to the grant, I doe not ſay 
chat 4 delivery muſt be to him thar rakes by the Deed; for 


\ Decd may be dclivercd.to ene man to.the uſe of another ; 
Ces neither 
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neither doe I ay that he muſt be party to the delivery of the 
Deed, tor he in the remainder may take thought hee be nor 
party, bur ke muſt be party to the words of the grant; here 
againe the Caſe of the uſe goeth lingle, and rhe reaſon is, be. 
cauſe a conveyance in ule is nothing bur a publication of the 
truſt, and chetefore {o as the party truſted bee declared , it is 
materiall ro whom the -publication bee to much for the 
rayling of uſes. 

There js no Caſe in the Common Law, wherein notice 
[imply and nakedly 15 materiall tv make a Covin, or particeps 
Crimnts , and therefore if the Heire which is in by di- 
lcent, infeoftee one which had notice of the diſletſin, if he were 
not a Diſſe!ſor de fatto, it is nothing: ſoin 33. H. 6. it a Fe- 
oftment be made upon colluſion, and feoftce makes a feof. 
ment over upon good conſideration, the colluſion is diſcharyg 
ocd, andit is not materiall if they had notice or no, (o as it is 
put in 14. H, $. if a {alt be made in a Marketover upan 
conſideration, although it be to one that hath norice that x # 
are ſtollen goods, yer the property of a her 16 is bound, 
though in the Booke betore remembred 35. Her. 6. ſome 
opinion to the contrary, which is clearely no Law, foin E, 3, 
if aflets diſcend to the Heire, and hee alien ir upon oo con- 
Gderation, alchough it be to one that had notice of the Debt, 
or of the Warranty it is good enough. So if a man enter of 
purpoſe into my Lands, to the end that a Stranger which hath 
right, ſhould bring his Precipe and evict the Land, T may 
cnter notwithſtanding any ſuch recovery, bur if hee enter ha- 
ving noticethat the Stranger hath right, and the Stranger 
likewite having notice of his entry, yer if it were not upon 
Confed or colluſion berweene them it is notiung, and the 
reaſon of theje Caſes is, becauſe the Common Lawlooketh no 
furtherthen to ſee whether the At were meerely Altus file 
1 fraudems legts,2nd whereſoeyerit findeth conſideration given 
it diſchargerh the covin. 

But come now to the Caſe of uſe, and there it is other- 


wie, as it is-in 14. H.$. and 28, H, 8. anddiyerſe orher 
Bookcs, 
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Bookes, which prove that if the Feoffee ſell the Land 
for good-confideration to one that hath notice, rhe Pur- 

fer ſhall and {erzed torhe antient uſe, and the rca- 
ſon is becauſe the Chancery looketh further then the 
Common Law, to the corrupt Conſcience of him that 
wall deale in the Land, knowing it in equity to bee ano- 
thers, and therefore if there were Radrx Anartudens, 
the conſideration purgerh it not, but it is at the perill of 
him that giveth it, fo that conſideration, or no conſide- 
ration is an iflue at the Common Law, but notice on 
notice 15 an iflue in the Chancery, and to much for the 

erving - of uſes, 

For the transferring of uſes there is no caſe in Law 
whereby an Action is transferred but the Subpera, in 
caſc of uſe was alwayes aſſigneable, nay further you find 
twice'27. H. 8. Fol. 10. Pla. g. Fo.30. and Pla. 21. 
chat a right of uſe may be transferred, for in the former 
caſe Momtague maketh the objeftion and faith, that a 
right of uſe cannot be given by Fine, but to him that hath 
the Poſleflion, Fiz Herbert anſwereth, Yes well 
enough; quere-the reaſon ſaith the booke, | 

And in thelatter Caſe where Ceffy que uſe was in- 
feoffted by the Diſleiſor of the Feoffee, and made a Feoft- 
ment over : Englefield doubtea whether the ſecond Fe- 
oftee ſhould have the uſe, Fitz Herbert ſaid, I mar- 
yell you will make a doubt of it, for there is no doubt 
bur che uſe paſleth by the Feoftmiemt to the Stranger, and 
therefore this Queſtion needeth not to haye beene made; 
lo the great difficulty in 10. Regine, Delemers Caſe, 
where the caſe was in eftect Tenant in tayle of an uſe, 
the remaipdcr in Fee, Tenant in tayle ries a Feoftment 
in Fee, Tenant, by the Statute of 7. R, 3. and the Fe- 
oftee infeoffed him in the remainder of the uſe, who 
made it over, and there queſtion being made whether 
the ſecond Feoftee ſhould haye the uſe in remainder, it is 
aid that the ſecond Feoffce muſt needs haye- the _ 

| C right 


(14), 


right in Conſcience, becauſc the firſt Feoftee claimed no- 
thing but in truſt, and the reſt gue wſe cannot claime ir 
againit h's fale, but the reaſon is apparant ( as was 
rouched before ) thata uſe in Efſe was but a thing in 
action, or in ſuite to be brought in Court of Conſcience, 
and where the Sybpera was to be brought againſt the 
Feoffee out of poſlefſion to gecontinue the Eſtate, al- 
wayes the Subpena might bee transferred , tor ill the 
Action at the Common Law was not ftird,' but re- 
mained in the { eoftee, and {o no milchicfe of mainte- 
nance or transferring rights. 

And if a uſe being bur a right may bee afligned, 
and paſs d over to a Stranger, a mwlro fortrori, 1; way 
bee-liniited to a Stranger upon rhe privity of the firſt 
conveyance, as ſhall bee handled in another place , and 
as Glamvile Juſtice ſaid, hee could never find by any 
booke, or evidence of antiquity , « continge | uſe 11- 
mired over to a Stranger, I an{wer, Futt it is no marvell 
that you find no Cale before E. 4. time of contingenc 
uſes, where there bee not ſize £ uſes in all, and the 
reaſon I doubt was,” men did choole well: whom they 
truſted, and truſt was well obſerved, and at this day in 
Ire land, where uſes be in practiſe, Cafes of uſes come 
ſeldome in queſtion, except it bee ſometimes upon the 
alienations of Tenants in tayle by Fine, that the Feoftees 
will not bce brought to execute Eſtates, to the diſ-inhe- 
ritance of antient bloud, but for experience, and the con- 
veyance there was nothing more uluall in Obyſts, then to 
will the uſe of the. Land to certaine perſons and their 
heires , ſo long as they ſhall pay the Chancery Prieſts 
their Wages, and in detault of payment to limit the ule 
over tO 3 perſons and their Heires, and fo 1n caſe of 
forfeiture, through many degrees, and ſuch conyeyances 
are as anuent as R, 2. time. : 

Now for determining and extinguiſhing of uſes, 1 
put the caſc of collaterall garranry before, and to that the 
| notable 
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notable caſe of 14, H. 8. Hautſemmes Caſe, where 
this yay point was in the principall caſe, for a Rentout 
of Land, andthe Land it (elfe in cafe of poſſeſſion cannot 
ftand together, but the rent ſhall bee extin, but there 
the caſe 1s, that the uſe of the Land, 'and the uſe of the 
Rent ſhall ſtand well enovgh toge.her, for a Rent charge 
was granted by the Feoftee to one, thar notice of the ule. 
had and ruled , that the Rent was to the antient uſe. 
and both uſes were in Eſſe /imulet ſemel, and though 
Bradnell chiefe Juſtice urged the ground of poſſeſſion to 
bee otherwiſe, yet he was over-ruled by the cther three 
Juſtices, and Brooke ſaid unto him, he thought he argued 
much tor his pleaſure ; and to conclude, wee ſee the 
thing may be avoyded and determined by the Ceremo- 
nies and Acts, like unto thoſe by which are created and 
raiſed , that which paſleth by Livery ought to be a- 
voyded by _ that which, paſleth by © Grant, by 
claime ; that which paſleth by way of charge, determi-- 
neth by way of diſcharge : and fo a uſe which 1s railed 
but by a declaration or limitation, may ceale by words 
of Declaration or Limitation, as the Civill Law faith, in 
his mags conſentaneum eſt, quam ut i1ſdem modis res 
diſſolvantur a quibus conſtituantur : for the conception 
and progreſſion of uſes, I have for a preſident in them 
ether Lawes, becauſe States and Common-wealths have 
common accidents, and I find in the Civill 'Law, 'thar 
that which-commeth neareſt in name to the uſe, is no- 
thing like in matter, which is Yſus fruttis, for Y ſus 
#5 et dominiam is with them, as With their particu- 

lar ten and inheritance, but that which reſembleth 
the uſe molt is fides Commrſſio, and therefore you ſhall 
finde in [us L1b. 2. Thasthey had a forme inTeſtaments, 
te give Inheritance to one to the uſe of another. Heredem 
conſtituo Cajum rogo anten te Caie,ut hereditatem reſti- 
tua, and the Text of the Civilians faith, that for a 
C 3 rear, 
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Lreat time if the .Heire did not as he was required Cefty 
que uſe, had no remedy art all, untill about the time of 
Auguſius Ceſar, there grew in cuftome a flatteri 
forme of truſt, for they penned it thus : Rogo te per ſalw- 
tens Auguſti, or, Per fortunam Aufuft: Tc. where- 
upon Augsſt #s tooke the breach of truſt to found in 
derogation of himfelte, and made a Commullion to the 
Prztor to give remedy in ſuch Caſes, whereupon 
within the ſpace of a hundred yeares, thele truſts did 
ſpring and ſpeed fo faſt, as they were forced to have 
a particular Chancellor onely for uſes, who was cal. 
as ja frder Commiſſaris,and long after the incon- 
venience, of them being tound, they reſorted unto a Re- 
medy much like unto this ftature, for by rwo Decrees 
of Senate, called Sextus conſult. Frebeſiannm et Pegaſia+ 
um, they made Ccſty que uſe to be Heire im ſubſtance. 
I have fought likewiſe, whether there bee any thing 
which maketh with them in qur Law, and 1 finde 
the Perſian chiefe Barron in the Argument of Chua 
lezes Caſe compaxeth them to. Coppy-halders , and 
aptly for many reſpects. | 
. Firſt, becauſe an uſe feemeth to bee an heredi- 
tament in the L, Court. | 

Secondly, this conceipt of Limitation hath | beene 
troubleſome. in Coppy-holders as well asin Vſes, for ir 
hath becne of late dayes queſticncd,: whether there 
ſhould be Tenancy by the Countelie, diſ-cantinuances, 
and recoveries of Coppy-holders, in the nature of 2nhe. 
ritances at the Common Law , and ſtill the judgements 
have weighed, that you nauſt have particular Cuftomes 
in Coppy-holds, as well as particular Reaſons of Con- 
{cience in uſe, and the limirauwn recited, 

And Thixdly, becauſe they both grew to no remedy 
at all againſt the Lord, apd were as tenancy at will, 
afterwards it grew to have remedy in Chancery,8: after- 
wards againſt their Lords by Treſipaſſe,at the Common- 


Law, 
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Law, and now laſtly the Law is raken by: ſome; thar 


they have, remedy by Ejettione firma without a ſpeciail 
cuſtome of leaſing, doe no doubt in uſes, at the fir(t 
the Chancery _—_ queſtion to gee remedy, untill uſes 
grew more generall, and the hancery more eminent, 
and then they grew to have remedy in Conſcience, bur 
they could never obraine any manner of Remedy at the 
Common Law, neither againſt the Feoffee, nor againſt 
Strangers, but the Remedy againſt the Feoffee, was 
beſt by S»bpera, and the remedy againſt Strangers to 
the Feoffee. 

Now for the Caſes whereupon uſes were but in 
praſtice, Cooke in his Reading doth ſay well, that 
they were produced ſometimes for feare, and many times 
for fraud ; bur I hold that neither of theſe Caſes were 
{o much the reaſons of uſes, as another rea{on in the be- 
ginning, which was, that Lands by the Common Law 
of England were not Teſtamentary, or deviſeable, and 


of late yeares ſince the Statute, the Caſe of the conyey- ' 
ance for {paring of Purchaſes, and Execution of Eſtates, | 


and now laſt of all exprefſe liberty of Will in mens 
minds, affefting to have the aflurance of their Eſtate, 
and Poflefhon to be revokeable in their owne times, and 
urevocable after their owne times, 

Now for the Commencement and preceeding of 
them, I have confidered what 1t hath beene in courle of 
Common Law, and whart it hath beene in courſe of Sta- 
tute for the Common Law, the concept of Shelly in 24. 
H.$. and of Polard in 27. H, 8. ſeemet!) to me to bee 
without ground, which was. that the uſe ſucceeded the 
Tem, tor that the Starune of Dia emptores terrarum, 
which was made 18. E, 1. had taken away the Te- 
nure betweene the Feafter and the Feoffce, and left it to 
the Lord Paramount, they ſaid that the Feoffment being 
then pnger without conſideration , ſhould therefore 


intend an uſe to the Feotter, which cannor be, for by thar , 
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reaſon if the Feoffment before the Statute had heene 
made T enendum de Capital:bus Domints , as it muſt 
be ; there ſhould have beene an Uſe unto the Feoffer be- 
fore that Statute, And againe, if a Grant had beene 
made of ſuch things as confiſts not in Tenure , 'as Ad- 
vowicns , Rents, Villeins and the like, there ſhould 
have beene a Uſe of them , wherein the Law was quite 
contrary ; for after the time that Uſes grew common , it 
was nevertheleſle a great doubt whether things that did 
lye in Grant, did not carry a conſideration in themſelves 
becauic of the Deed. 

And therefore I do judge that the intendment of a Ute 
© the Feoffer where the Fecfient was made withour 
conſideration grew long gfter when Uſes waxed ceneral,; 
and for this reaſon , becauſe when Feoftments were 
made, and thar it reſted doubrfull whether it were in uſe 
or in Purchaſe , becauſe Purchaſes were things notori- 
ous,and Utes were things ſecret. The Chancellor thought 
it more conyenient to put the Purchaſor to proove his 
conſideration , then the Feoffer and his Heires to prove 
the truſt, and ſo made the indentment towards the Uſe, 
and put the proofe upon the Purchaſor. 

And therefore as Uſes were at the Common Law in 
reaſon, for whatſoever isnot by, Statute,nor againſt Law 
may. be {aid tobe at the Common Law , and borh the 

enerall truſt and the ſpeciall, were things not prohibi- 
red by the Law , though they were not remedied by the 
Law ; ſo the Experience and practice of Uſes were nor 
ancient, and my reaſons why 1 think ſo,are theſe. 

Furſt, I cannot find in my Evidence before King R. 2. 
his time,the clauſe ad ops et nſum , and the very Latin 
phraſe was much purer, as you may ſee by Brattons 
Writing,and by ancient Patents and Deeds, and chiefly 
by the Regiſter of Writs, which is good Latin ; wherein 
this phraſe (ad opus & uſum)and the Words(ad ops )is a 
barbarous phraſe, and ike enovgh to be in the pennin 
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of ſon:e Chaplaine that was not much paſt his Gram- 
mer, where he had found Ops & ſus, coupled roge- 
ther , and that they did governe an Ablative caſe, as 
they do indeed tince this Statute, for they take away the 
Land and put them into a conveyance. 

Secondly , I find in no private Act of Attainder in 
the clauſe of Forfeiture of Lands (S) which he hath in 
poſleſſion or in Ule,untill Ed. 4. his Reigne. 

Thirdly , I find the Word (ve) in no Statute unrill 
7. Rich, 2.cap. 11. of Proviſoes, and in 15. Ric, 2. of 
Mortmaine. OH 

Fourthly , I colle& out of Cookes (pecch in 8. Edw.4. 
where he fayth chat by the advice of all the Judges , it 
was thought thatthe Subpera did not-lye againſt the 
Heire of the Feoffee which was in by Law , bi Ceſty 
que vſe was driven to his Bill in Parliament , that Uſes 
even in that time were but in their infancy ; for no 
doubt bur ar the firſt the Chancery made difficulty to 
oive Remedy at all, but to leave it to the paiticular 
Conſcience of the Feoftee : But atter the Chancery 
grew abſolute , as may appeare by the Statute of x 5. 
Hen.6. that complaints in Chancery ſhould enter into 
Bond to prove their ſuggeſtions , which ſcemerh that 
the Chancery at that time began ro imbrace roo farre, 
and was uſed for vexation ; yer nevertheleſle it made 
(cruple to give remedy againſt rhe Here being in by 
Act in Law though he were privy, ſo that it cannot be 
that Liſes had beene of any great ,continuance when 
tney made a queſtion : As for the Cale of Matrimony, 
Prelomt: . hab no afhnity with Utes, for where- 
loever . there was remedy at the Common-Law by 
Action , it cannort be intended to be of the nature of a 
Uſe. 

And for the Booke commonly vouched of Af. where 
the Earle calleth the pofleſhon of a Conizee upon a Fine 
levied by conſent an entry in Auterdroi and 44.0t E.z. 

| where - 


(20) 
where there is mention of the Feoffors that ſued by pe- 
tition to the King , they be but implications 'of no mo- 
ment, So as it appearerh the firlt praftice of Uſes was 
about Richard 2, his time , and the great multiplying 
and oycr-{preading of them was partly during the Wars 
mFraxce, which drew molt of the Nobility w be ab- 
fent from their Poſlefſions, and partly during the time 
of the Trouble and Civill War betweene the two houſes 
abour the Tale ot the. Crowne, 
| Now to conclude the Progreſſion of Utes. in courſe 
of Statutes, I do note three {peciall points. 

That a Uſe had never any force at all, at! the Com- 
mon-Law, but by Statute Law, 

That thete was never any Statute made dire&tly 
for the benefit of Ceſty que Yſe , as that the Diſcent of 
an Liſe ſhould toll an Entry , or thata Releaſe ſhould be 
good tothe partner of the profits or the like ; bur al- 
wayes tor the benefit of Strangers and other perſons a- 
gain{t C eſty que #ſe, and his Feoffees : For though by the 
Starme of Richard 3. he might alter his Feottees , yet 
that was nor the ſcope of the Stature, but ro make good 
his afſurance to other perſons, and the other came in Er 
obliquo. 

Thar the {peciall intent unlawfull and covenous was 
the Originall of Uſes, though after it induced to the 
lawfull ment generall and ſpeciall ; For 5. Edward 3. 
is rhe farſt Stature I finde, wherein mention is made of 
the taking of profits by one , where the Eſtate in Law 
is another. 

For as to the opinion in 27. Herr. 8. that in caſe of 
the Statute of Marlebridge , the Feoftors took the pro- 
fits, itis but a conceite ; for the Law is this day , that 
if a man infeoftce his Eldeſt Sonne within age, and 
withoutconfideration , although the profits be taken to 
the uſe of the Sonne  yetit 15 a Feoftment within the 
Statute of Religsofis ; ad as for 7, Edward 1. _ 
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; prohibits generally thatRUigious * ſons ſhould not pur- 
chaſe Arte vel gens, yet it- maketh no mention of a 
Vſe, bur it ſaith, C olore donations termmi wel alicu us 
tiruli, recirmg there three formes of conveyances, the 
gift; the long Leaſe, and faigned Recovery, which gift 
 cainot bee'underſtood of a gift to a Stranger to their uſe, 
tor that came'to be holpen by 1 5: Krchard 2. long after, 
but to procced in 5, Edward 3. 2 Statute was made for 
the reliefe of Creditors againſt {uch- as made covin oifs 
oftheir Lands! and goods; and-conveyed their bodies in. 
ro Sanctuaries; there living hioh upon others goods, -and 
therefore that Stature made their Lands liable to their 
Creditors -Execurions "in 'tbat pon Caſe, if they 
rooke the profits : In 5/.. R1chard 2. a Statute was made 
for relieteof thoſe as had tiphr'of Action, againſt rhoſe 
as had renounced the genancy of the'P recipe from them, 
ſometimes by infeoffing;great- perſons, for maintenance, 
and ſometimes by feeret Feoftments to- others, whereof 
the Defendants could have no notice, and therefore the 
Stature makerh che recovery good in all Ations apainft 
the fitft Feoffees as they tooke the profits, and ſee that 
the Defendants bring their Aﬀtion within a yeare at 
their expulſion -2. Richard 2. Cap. 3» Seſſion 2. an 
im ori of the Statute of 50. Edward 3. was hol- 
, for-whereas the ſtature: rooke no place, but where 
e Defendant appeared, and ſo 'was fruſtrated, the Sta- 
rute giveth upon Proclamation, made at the Gate of the 
place priviledged, tharthe Land ſhould be liable with- 
Out apparance, in 7. KR. 2. 

A Statute was made for the reftraint of Aliens, to 
rake thy Benefices, or dignines Ecclefiaſticall, or Farmes 
of Adminiſtration 'to them, without the Kings {peciall 
Lycence, upon paine of the Statute of Proviſors, which 
being reinedied'by a former Stature, where the Alien 
rooke:igto his owne uſe: it is by that Statute remedied, 
where the Alien tooke it "a4 uſe of another, as it is 
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{id in ghe. Booke, though I ghelle, char if che Record 
were ſearched, iz ſhould be if any other purchaled i the 
ule of an Alien, and that the words { or td the ule of 
another ) ſhould be (or any other to his ule) 15. Rech, 
2. Cap. 5. 2 Starute was made for the reliete' of Lords 
againlt Mortmayue, where Feoftments were made to 
the uſe of Corporations, and an Ordinance made thar 
for Feoftments palt, rhe Feoffees ſhould before a day, 
either purchaſe Lycence to amortiſe them, or alien them 
to ſome other uſe, or other Feothnents to cone , t 
ſhould bee within the Starure of Idortmayne, 4. Hen. 
Cap. 7. the Statute of i 9. Rrchard 2. 1s inlarged in 
He Innitation of rune, for whereas the Ratute did limir 
che Action to be brought within the yeare of the; Feoft. 
ment : This Staruze in Caſe of a Difſleifin extends the 
rime to the life of the Diſlciſor, ang in all other Ations, 
leaves it to the yeares, from the time of the Action 
owne 11. Heary 6. Caps 3. that Statute of 4. 
; = 4, is declared, becauſe. the conceipt was 
che Statute,; that in Caſe of Dullciln the limitation of the 
life of the Diſleiſor weat. ondy; to, the aflile of Now er 
d:ſſciſn, and tono ather Attion,'and therefote that Sta. 
tute declareth the former Law. to extend to all other 
Actions, grounded upon.Novel d:fſeiſin 1.1. Henry 6. 
Cap. 5. A Statute, was'made- for reliefe of him im re- 
mamnder againſt parucular Tenancs, for Lives, or yeares, 
that Aſſigned _T Eſtates, and rooke the 42% 
| andrhencommitred. waſt againſt them, therefore this 
Statute giveth an ACtion of walt, being proviſors. of the 
rofits, an all chis courle of Statutes no relieke is YVen to 
$0 4 AA Gre in by the party, but-to ſuch as 
come in by Law, as Defendants in, Precipes, whether 
they be Creditors, Diſleifors, or Leſlors, aud that oncly 
of Mortmayze, and noe alſo that they be all in Cates of 
ſpeciall Coyenous intents, as to-defeaxe Executions, te- 
nancy to the Precipe, and the Statute of Mortoeazee, 


as 
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2s Provifers from 11. Henry 6. to r. R. 2. being th© 
ſpace of fifry yeares, Fenn, filence of Vies wa, 
rice Booke, which vas at that time when no queſtion 
they were fayoured moſt, m1. Richard 3. Cap. 1. com- 
meth the great Statute for reliefe of thoſe thar come in 
by the party, and at that rime an uſe appeareth in his 
ltkenefle, for there is not a word ſpoken of taking the . 
, to deſcribe a ule by, but of clayming to a uſe, - 
and this State ordayned that all Gifts, Feoffments, 
Grants, &c. ſhall be good agamſt the Feoftors, Dowers 
and Grantors, and all other perſons clayming onely to 
their uſe, ſo as here rhe Purchaſor was fully relieved, 
and Ceſty que wfe was obiter enabled to charge his Fe- 
offees, becairſe there were no words in the Satute of 
Feoftments, Grants, &c. upon good conſideration, bur 
generally in Henry 7 rume, new Statutes were made 
tor firrher helpe and remedy to thaſe that came in by 
AG in Lay, as firſt x 1, Henry 7. Cap, 1. a Formedon 
is given withour Imitation of time againſt Ceffy que »ſc, 
a. obtrer, becauſe they make him a Tenet, they g1ve 
him advantage of a Tenant, as of age .and youcher,que- 
re 4. Henry 7. 17. the Ward-ſhip of the Heire of Ceſty 
aſe, is dying, and no Will declared is given to the 
ord, as if he had os {eifed in Demeaſne, and Aion 
of waſt given to the Heire againſt the Gardian, and 
dammages, if the Lord were barrd in his writ of Ward, 
and reliefe is likewiſe given unto the Lord , if the heire 
holding the Knighes ſervice, be of full age 1 9. Herry 7, 
Cap. 5. there 15 reliefe given in three Caſes, firtt to the 
Creditors upon marrers of Record, as upon Recogni- 
z2ance, Starute, or Judgement, whereof the two former 
were not ayded art all by = Statute, and the laft was 
ayded by a Statute of 50. E. 3. and 2. Richard 2, onc- 
ly in Cale of Sanftuary men. Secondly, to the Lords in 
foccage for their reliefe, and Herriots upon death, which 
was omitred m the 4. Herry 7. and laſtly to the Lords 
D 2: 
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of Villeyns, upon a purchaſe of their Villeyas in 'uſe., 
13. Henry 8, Cap. 10./a further Remedy. was given in 
a Cafe, like unto the caſe of Mſortmayne, tor m the Sta- | 
tute of x eocmalats . remedy was given where the uſe 

came, Ad manuns'mortuam, which was when it canie.to 
ſome Corporation: now when uſes were limited 'to a 
thing, ACt, or worke, and to a body, as to the reparati- 
on ot a Church, or an Abbot, or to a guild, or Fraterni- 
ties, as are onely in reputation, but not ancorporate, as 
to Pariſhes, or ſuch guilds or Fraternities as are onely in 
reputation, bur not incorporate that Caſe was omitred, 
which by this Statute is remedied, not by way of giving 
entry unto the Lord, but by way of making the uſe ut- 
terly voyd, neither doth the Statute exprelle to whoſe 
benefit the uſe ſhall be made yoyd, either the Feoffor, or 
Feoftee bur leaveth it to Law, and adderh a Proviſoe, 
that uſes may bee limited twenty . yeates from. the -gift, 


and no longer. is: 7 
This _ whole courſe of Statute -Law befare.:this 
Staxure, touching Ules; thus have I fer forth unto you 
the nature and definition of an. Ve, the differences and 
truſt of an Vie and the parts and qualities of it, and by 
what Rules and termings Uſes ſhall bee guided and or- 
dered, by a Preſident of them in; our Lawes, rhe cauſes 
of the {| pringing and ſpreading of Uſes... the continuance 
of them, and the proceedings that they have had both 
in Common Law, and Statute Law, whereby it. may 
appeare, that a Ye is no more bur a generall ruſt, when 
any one. will truſt the Conſcience of another better then 
his owne Eſtate and Poſletſion, which 1s accident or e- 
vent of humane Society, which hath bin, .aud will be in 
- _ all Lawes,, and therefore was at rhe Common Law, 
which is common reaſon. Fitz Herbert ſaith in the 1.4, 
Hepry 8.. common reaſon is Common Law, and nor 
- Conſcience ; but common reaſons doth define that Uſes 
ſhould be remedied in Conſcience, and not in oy. of 
aw, 
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Law, and ordered-by Rules in Conlcience, and not by 
freight Rules of Law; for the Common Law hath a 
kind of a Rule and ſuryey over the Chazcery, and there - 
tore we may truely conclude, thar the force and ſtrength 
that a Vie had or hath in Conſcience, is by Common 
Law, and che force that it had or hath by Common Law 
13 onely by Statutes. | 
Now followeth in time and matter, the conſideration 

of this Stature of principall labour, fur thoſe former con- 
fiderations which wee have handled ſerve but for in- 
rroduction, 

This Statute ( as it 15 the Statute which of all other 
hath the greateſt power and operation over the Herita- 

es of the Realme, 1o howloever it hath beene by the 
A ot the time perverted in expoſition, yet in it 
{elfe is molt perfectly and exatly conceived and penned 
of any Law in the Booke, induced with rhe moſt decla- 
ring and perſwading Preamble, conſifting and ſtanding 
upon the wiſeſt and fitteſt Ordinances, and qualified 
with the moſt fore-ſeeing and circumſpe& favings and 
promiſes , and laſtly the pondred in all the words and 
clauſes of it of any Statute that find, but before I come 
to the Statute it ſelte, I will note unto you three mat- 
ters of Circumſtance. 


T he time of the Statute, 
The T7 itle of tt. 
The P reftdent or patternc of it, 


For the time of it was in 27. Henry 8. when the 
King was in full peace, and a wealthy and flouriſhin 
Eſtare, in which nature of time men are moſt. carefull of 
their Poſleſſions,” aſwell becauſe Purchaſes are moſt ſtir- 
ring : as againe, becauſeche Purchaſor when hce is full, 
is no lefle carefull of his aflurance ro his Children , and 
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of diſpoſing that which he hath gotten, then hee was of 
his bargainc for the compaſſing thereof. 

About that time the Realme likewiſe began to be 
infranchiſed from the Tributes of Rome, and the Pol- 
ſeffions that had beene in Morimayme began'to (irre a- 
broad, for this yeare was the ſupprefſion of the fma ler 
Houſes of Religion, all rending co plenty, and purcha- 
fing, and this Statute came in conforr with divers excel- 
lem Srarutes, made for the Kingdome in the fame Pax- 
liament, as the reduQtion of Wales to'a mote civill Go- 
vernment, the re-edifying of diverſe Cities and Townes, 
the ſupprefimg of depopulation and inclotures, 

For ; Title, it hath one Title in the Role, and ano- 
ther in courſe of Pleading, the Title in the Role 1s no 
{olemne Tide, but an Act title (5) an A expreffing 
an Order for Uſes and Will, the Tue in courſe of Plea- 
ding is. Stratum de wfibus,'in Poſſeſſtonem transferen- 
as, wherein Walm:ſly Inftice noted well 4. Regie, 
that if a man looke ro the working of rhe Statute, hee 
would thinke that ir ſhould be turned rhe other way, De 
poſſeſſiombis ad uſws transferendss , for that is the courſe 
of the Statute, to bring Poſleſhon to the Vſe, bur the 
Tule is framed not according to the worke of the Sta- 
tute, but according to the ſcope and mrention of the Sta- 
rute, Nam quod primum eft mm intentione, ultinum eſt in 
operatione, the intention of the Statute by carrying the . 
Poſſeſſion to rhe uſe, 1s to turne the uſe to a Poſleſſion, 
for the words are not De poſſeſſtontbus ad uſus transfe- 
rendis,and as the Grammarian faith, Prepoſitio ad, deno- 
tat notam attiontss, ſed prepoſitio ( in ) cum Accuſative 
denotat notam alterationts, and therefore K mg (mill 
Juſtice in the ſame Caſe ſaith, thar the meaning of the 
Stature was, to make 2 tranſſubſtantiation of the uſe un- 
to a Pofleſſion ; but it is co be noted, that Titles of Acts 
of Partiament, feverally came in, but m the 5. Henry 8, 
for before that twne that was bur one Titte of all the Acts 


made 
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made in one Parltament, and that way no Title neither, 
but a generall Preface of the good intent of the King, but 
now it is parcell of the Record. 

For the Preſident of this Statute upon which it 1s 
drawne, I doe finde by the firſt Richard 3. whereupon 
you as gr the very mould whereon this Stature was 
made, that the ſaid King having beene infcoffed ( before 
he uſurped ) to Uſes, as it was ordained that the Land 
whereof he was joyntly infeofted as if hee had not beene 
named, and where he was lolely inſeofted, it ſhould bee 
in Ceſty que «ſc, in Eſtate as he had the ule, 

Now to come to the Statute ic (elfe, the Statute con- 
fiſteth as other Lawes doe upon a Preamble, the Body 
of the Law, and certaine {aving, and Premnifles. The 
Preamble (errerh forth the inconveniences, the Body of 
the Law giveth the Remedy, and the ſavings and Pro- 
vitocstake away the inconveniences of the remedy ; for 
new Lands are like the Apothecaries Drugs , though 
they remedy the Diſeaſe, yet they trouble the body, and 
therefore they ule to corre with Spices, 1o it is not 

ible to find a Remedy for any miſchiete in the Com- 
mon Weakh, but it will beget {ome new milchiefe, and 
therefore they ſpice their Lawes with Proviſoes to cor- 
rect and quaiitic them, 

The Preamble of the Law was juſtly commended by 
Popham chicte Juſtice in 36. Regime, where hee faith, 
that there is little need to ſearch and collet out of Caſes 
before the ſtature, what the miſchieke was, which the 
{cope of the Statute was to redrelle, becaule rhere 1s a 
ſhorter way offered us, by the {ufaciency and fulnefte of 
the Preamble, and theretore ir is good to confider it, and 


ponder it chroughly. 


The Preamble hath three Parts. 
Firſt a cecitall of the principall inconyeniences, which 


is the root of all the reſt, 
Secondly, 


) 
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Secondly, an ennumeration of diverſe particular incon- 
veniences as branches of the former. | 

Thirdly, a taſte or briefe note of the remedy that the 
Starure meaneth to apply ; the principall inconvenience 
which is Radix omninm malorum, 1s the directing from 
rhe grounds and principalls of the Common Lay, by in- 
venting a meanc to transfer Lands and Inheritances 
without any ſolemnity, or Act notorious, ſo as the whole 
Statute is to be expeunded ſtrongly towards -the extin- 
guiſhment of all convey ances, whereby the Free hold; or 
Inheritance may paſle without any new confections of 
Deeds, Executions of Eſtate or entryes , except it bee 
where the Eſtate is of privity and dependance one to- 
wards the other, in which Calcs Mutat mutan. 
drs , they might paſſe by the Rules of the Common 
Law, 

The particular conveniences by the Law rehearſed 
may bereduced into-toure heads, | 


Firſt , thar theſe conveyances in ufe are weake 
for. conſideration. | 

Secondly, that they are obſcure and doubtfull 
for tryall. 

T hirdly, that they are dangerous. for want of no- 
tice and publication. | 

- Fourthly, that they are exempted from all ſuch Tules 
as the Law tubjeeth Poſſeſſion unto. 

The firſt inconvenience hghteth upon Heires, 

The ſecond upon Jurors and Witneſles, 

The third upon Purchaſors. 

The fourth upon ſuch as come in by gift m Lay. 

All which are perſons that the Law doth principally 
reſpect and favour. 

For the firſt of theſe are three impediments ( to the 
judgement of man ) in diſpoling juſtly and | advi- 
ſedly of his Eftate, (5) 

| Firſt 
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Firſt, trouble of mind. 
Secondly, want of time. 

Thirdly, of wiſe and fanbfuil Counſell about him, 
And all thefo three the Statute did finde to bee in 
che diſpoſition of an Uſe by Will, whereof followed the 
unjuſt diſ-inhereſin of Heires, now the fayour of Law 
unto Heires appeareth in ene Low of the Law, as the 
Law of diſcent priviledgech the Poſſeſſion of the Heire. 
29ainſt the entry of him that hath right by che Law, no 
man ſhall warrant againſt his Heire, except he warranc 
againſt himlſelfe, and diverſe other Caſes too long to 
ſtand upon, and wee {ce the antient Law in Glaxwills 
time was, that the Anceſtor could- not diſcinherit his 
Heire by Grant , or other Act executed in time of lick- 
neſſe, neither could he alien Land which had diſcended 
unto him, except it were for conſideration of mony or 
ſervice, but not te advance any younger Brother with- 

out the conſent of the Heire. 
For tryalls, no Law ever tooke a ſtreighter coutſe, 


that Evidence ſhould not be perplexed, nor Juries in- | 


veigled, thenche Common Law of England, as on the 
other fide, never Law tooke a more preciſe and ftraighr 
courſe with Juries, that they ſhould give a dire& yer- 
dit, for whereas in manner all Lawes doe give the 
Tryers, or Jurors ( which in other Lawes are called 
Judges De fatto) ro give no _ that is, to give no 
verdit at all, and -ſo the Caſe to ſtand abated ; our 
Law enforceth them to a diect verdict, generall or ſpe- 
ciall, and whereas other Lawes: except of Plurality of 
voyces, tomake a verdit,our Law enforceth them all to 
ee in one, and whereas other Lawes leave them to 
= owne time and caſe, and to part, and to meete a- 
g4ine ; our Law durefle and impriſon them in the har- 
deſt manner, without light or comfort, untill they bee 
avrecd, in conſideration of ſraightneſle and coherfion ; ir 
is 
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is conſonant, rhat the Law doe require in all matters 
brought ro iſlue, that there be full proofe and evidence, 
and therefore if the matter in it (ele bee of that ſurery as 
in ſimple Contratts, which are made by paroll, wichour 
wriung, it alloweth wager of Law. 

In iflue upon the mcere right ( which 1s a thing hard! 
to diſcerne ( it alloweth wager of Barraile to ſpare Ju. 
cors, if time have wore out the markes and badges of 
truth : from tyme to rine there have beene Srarines of 
limication, where you ſhall find this miſchiefe of Per. 
juries often recited ; and laſtly. which is the matter in 
' hand, all Inheritances could not paſſe bur by Aﬀs 
overt and notorious, as by Deeds, Liyery , and 
Records, | 

For Purchaſors ( Bona fide ) it may appeare that 
they Were CVET favonred in our Law, as a by the 
great favour of Warranties, which were ever for the 
helpe of Purchaſors, as whercby the Law in 5, Ew. 3. 
time, the Diſſetſor could not enter upon the Peoftee in 
regard of the Warranty, to againe the Collaterall gar 
ranty which otherwiſe as a' hard Law, grew in doubt 
 onely upan favour of Purchaſors, (o was the binding of 
Fines at the Common Law, the invention and praffice 
of Recoveries, to defeate rhe Statute of intayles, and 
many more grounds and leamings are to bee foutid , 
relpect the quiet of the Pofleſſon of Purchaſors , and 
therefore though the Starute of 1 Richard 3.had proyi- 
ded for the Purchaſor in ſome fort; by enabling the 
Acts and conveyances of Ceſty que wſe, neverthe- 
leſſe the State did not at all diſable the Ads. or charges 
of the Feoftees, and io as Walmeſly Juftice ſaid 42. 
Regme, they played at double hand , for Cefty que uſe 
might ſell, and the Feoffce might fell, which was a very 
oreat uncertainty ro the Purchaſor, 

For the fourth Incorweniegce towards thofe that 
come un by Law, conveyances in- Uſes weie like privt- 
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ledge places or liberties, for as there the Law doth to* 
run, ſo upon luch conveyances the Law could take no 
hold, but they were exempted from all Titles in Law, 
no man 1s {o abſolute Owner of his Pofleſſions, bur 
that the wiſedome of the Law doth reſerve certaine 
Tules unto others, - and ſuch perſons come not in by 
the pleaſuxe- and diſpotition of the parry, bue: by: the 
Juſtice and conſideration 'of Law , and therefore of 
all others they are moſt favour'd, and alſo they are 
principally thace. 

The. Kings and Lords ' who loft che benefit of 
Acaindors , Fines for alienations, Eſcheates, Aydes , 
Hexreots, Relictes, &c. 

| The Defendams in Precipes exher reall or perſo- 
nall, for Debt and Damages, who loſt the benefit of 
their Reevveries and Executions. | 

Tenants m Dower, and by the Cunefic, who loſt 
their Eſtates and Tyrhes, - 

Firſt for the King, nv Law doth endow the 
King, or Soveraigne with-inore from Suites and Ati. 
ons , his Pofleſhons from imeruption and diſturbance , 
bis Right from lmitation of time, bis Partents and 
Gifts from all deceites and falſe fuggeſtons : Next the 
King is the Lord , whoſe duties and rights the Law 
doth much favour , becaute the Law fuppoſerh the 
Land did Originally come from him, for wnuill- the 
Stature of nia ores terrarmes , the Lords was 
not forced to di or difmember his Signiory or 
ſervice, ſo untill 15. Herwy 7. the Law was taken 
tha the Lord upon hits Title of Waxdſhip ſhould be pur 
ro: 2 conizee of a Statute. or a Termor, (6 againe we fee; 
that the Stature of /Mortmaine was made to pre- 
ſerve the Lords Eſchears and Wards : the Tenant 
nm Dower is ſo much favoured , as that it is the 
common by word in the Law, that the Law fa- 
yourcth three things, 
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1. Lite. 
2. Liberty. 
3. Dower. 

So in Caſe of Voucher, the Feme ſhall not be de. 
layed , but ſhall recover againſt the Heire inconti- 
nent ; ſo likewiſe of Tenant by courteſie it is called 
Tenancy. by the Law ef England , and therefors 
ſpecially favoured , as a proper conceipt and inven- 
tion of our Law, fo as againe the Law doth tavour ſuch, 
as have antient Rights, and therefore it telleth-us i is 
commonly ſaid, that a Right cannot dye : and that 
ground of Law, that a Free hold cannot bee- in-ſuſpence 
ſheweth ic well , infomuch that the Law will rather 
vive the Land to the firſt commer, which we call an Oc- 
cupant, then want a Tenant to a Strangers Acton, 

' And againe, the other .ancient d of Law of 
Remitter , ſheweth that where the Tenant failech 
without folly. in the Defendant , the Law exccu- 
teth/ the antient Right : To conclude therefore this 
point, when this _ practice of Feoffments in uſe did 


prejudice and dampnifie all thoſe perſons that the an. 


tient Common Lay favourd , and did abſolutely croſſe 
the wiſedome of the Law, ro have conveyances con- 
fiderate, and not odious, and to have Tryall there- 
upon cleare and nut inveighed , it is no marvaile that 
the - Statute concluderh , that their ſubrile imaginati- 
ons- and abuſes, tended ro the utter ſubverſion of the 
ancient. Common Lawes of this Realme. 

The third part of the Preamble giveth a touch of 
the Remedy which the Statute -intenclerh to miniſter, 
conſiſting in wwo parts. * 

Firſt, rhe expiration of Feoftments. 

Secondly, rhe taking away of the hurt, damage; and 
deceipt of the Uſes, out of which have bin gathered two 
extremities of opinzons, a, 

The. 
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The firſt Opinion is , that the intetition of the 
Statute was to diſcontinue , and baniſh all conveyan- 
ces in Ute , grounding themtelves beth upon the 
words , «that the Statute doth nor ſpeake of the ex- 
tinguiſhment or extirpation of the Uſe v:z.' by an 
unity of Poſleſſion, but of an extinguiſhment or ex- 
tirpayon of . the Feoftment -&c. which is the con- 
veyance it ſclfe, | 

Secondly, out of the words ( abuſe and errours ) 
heretofore uſed and accuſtomed ; as if Uſes had not 
beene at the Common Law, but had onely an er- 
roneous deyice or practice, 


' To both which I anſwer, 


To rhe former, that the extirpation which the 
Starure meant was plaine, to bee of the Feeffees 
Eſtate, and not to the forme of conveyances. 

To the latter I 1{ay;, that for words ( Abuſe ) 
that may- bee an hr of the Law which 1s: not a- 
goink Law, as the _ long Leaſes at this day of 

and in Capite, to defraud Wardfſhips is an abuſe 
of the Law, which is not againſt Law, and bythe 
words ( Errour ) the Statute meant 'by it, nota miſta- | 
king of the Law,but wandring or going aftray or digre(- 
fing from the antient practice of the Ji unto a buy 
courſe, as when we ſay ( Erravimus cum patribus Ju 
ris ) it is not meant of 1guorance onely, but of perver- 
firy , but to. prove that the Statute meant not to 
' {uppreſle rhe torme of conveyances, there be 3. Realons 
5 Ln are not anſ{vwcrable, | 

The firſt is, that. the Statute in the very Branch 
rhereot hath words, De futwro (5. ) ( that are ſeiſe), 
or hereafter (hall be (ciſed ) and. whereas it may be faid 
that theſe words were put in, in regard of Uſes ſuſpen- 
ded, by difleifins, - ſo no preſent ſeifin ro. the uſe, 

E.3 untill. 
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untill a xegreſie of the Feoffces, that imtendment is very 
particular, for commonty ſuch Caies.are brought im by 
| Prowiloes, or peciall Branches, and nor intermixed in 
the body of a' Statute; 2nd'.it had beene eafie for the 
Sranite to have , or hereatrer ſhall be jerſed upon any Fe- 

offtiyent &c, heretofore bac! or made. ws 
| The ſecond:Reaſonis upon the . words .of 'the Sra- 
rite of Inrolements, which faith, that no heredixathenrs 
(hall palle, &c, ot any Ute thereof, &c, whereby it is 
manifeſt, that the Staru:te meant to leave the forme of 
conveyatice with. the addition of a further Ceremony. S 
The third Reaſon I make. cus of the words of the 
Proviſor, whete it is ſaid , that no primer Seifin, Livery, 
no Fine, nor Altenagon, ſhall bee taken for any Eftate 
executed, by force of the Statute of 27. before the firſt 
of May 1 5 36. but they ſhall be paid tor Uſes, made and 
execured im Polteſſion tor the rtme-atter, m the word 
made ) direct ro CONVEYAances if uſe; made af. 
(0 the Feat have FM. othes underſtanding for 
the words ( executed in Poſlefſion ) would haye ſerved 
_ - for the Caſe of regrefile,, and laſtly which is more then 
all, if chey have had any ſuch intent, the Caſe being fo 
generall and fo plaine; they -would have had words ex- 
prelſe, that every Imitation of uſe made after the Sta- 
rate, ſhould have beene voyd, and this was the Expoſi- 
con, as tradition goerh, nh a Reader of Grajes Imne, 
which Read foanc after-the Statute, was in trouble for, 
and wortbily, who as I fuppote was Boy, whoſe Rea- 
ding I could. neyer ſee; but I doenow inſiſt upon it, be- 
caule now againe {ome in an- ummoderate invective 

againſt Uſes, doe relaps to theſame opinion. 

The lecond O pmion which I: called a contrary ex- 
wemuyis , thatthe Stature meant onely- to remedy the 
mitchiefes in the Preamble, recited as they grew by rea- 
{on of divided Uſes; and atthough the like miſcluete may 
3r0w-upan the conmgent Uſes, yer the Statute bad no 


fore.. 
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fore-{ight of them at that time, and1o it was meerely « - 
new Cale not compriſed. Whereunto I anfwer, thart it 
is the worke of the Statute to execute the divided Ute, 
and therefore to make an Ute yoyd by this Statute which 
was good before, rhough it doth participate of the miſ- 
chiefe xecited in the Statute, where w make a Law v 

a Preawble without a perview, which were grofly ab. 
ſurd. But upon the queſtion what Uſes are executed, 
and what not; and whether out of Poſlefſions of a dil. 
(cilor, or other Paſleſſions out of privity. or not, there 
you ſhall guzde your Expoition according to the Pre- 
amble, as ſhall be handle.! mm my next dayes Diſcourſe, 
and ſo much touching the Preamble of this Law. 

For the Body of the Law, I would wiſh all Rea- 
ders that expound Starutes,to doe as Schollers are willed 
to doe, that is, fir{t to ſeeke our the principall Verbe, thar 
15 tonote and fingle out the materiall words, whereupon 
the Statute js framed, for there are m every Statute cer- 
taine wards,” which - are as veines where the life 2nd 
bloud of the Statute commeth , and where all doubrs 
doe arile , and rhe reſt are Liter mortue fulkil- 
ling words. 

The Body of the Statute confiſterh upon twe 
Parts. | h 

Firſt , a Suppoſition , or Caſe put, as Anderſon 
261. Regine calleth it, 

Secondly, a Perview or Ordinance thereupon. 

The Caſes of the Statute ate three and every 
ene hath his purview. mat 

The generall Caſe. | 

The Caſe of Cofeoffees to the uſe of ſome of them. 

And the general| Caſe of Feoffees to the Ute or 

cemans of Rents or profits. | 

The generall Cafe is built: upon. Eight mate- 
riall words. | 

Foure on the part of the Feeftees, 

Three 
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Three on the part of Ceſfy que uſe , and one com- 
mon to them both. | 

The fir{t mareriall word on the part of the Feoffees 
15 the word-(. Perfon ) This excludes all aliances, for 
there can be no truſt repos d but in a perſon certaine, it 
excludes agame all Corporations, for they are eyalled to 
a Uſe certaine, for note on the part of the Feoffer over the 
Statute inffts upon the word ( Perſon ) and inthe parr 
of;Ceſty. que aſe. that added body Politique. 

The fecond word materiall is the word (,Seisd ) 
this excludes Chattells, the reaſon is, that the Statute 
meant to remit the Common Law, and not the Chat- 
tells might ever. pafle by Teſtament or by paroll, there- 
tore the Uſe did not pervert them, it excludes Rights, for 
it is againſt the Rules of tne Common Law to Grant, 
or Transferre Rights, and therefore the Statute would 
execute them, 

Thirdly, it excludes contingent Utes , becauſe rhe 
ſcilin cannot be but to a Fee-fimple of a Uſe , and 'when 
that is limited, rhe ſeifim of the Feoffee 1s ſpent, for Let 
tleton tels us that there are but rwoſeiſins, one in Dom; 
210 ut de feods, the other Vt de feodo et jure,and the Fe- 
oftee by the Common Law could execute, but the Fee- 
fimple to lies preſent, and not Poſt Utes, and therefore 
the Statute meant not to execute rhem. 

The third materiall word is ( Hereafter ) that bring- 
eth in Conveyances made after the Statute , it brings 
in againe conveyances made before, and diſturb4 
by diſſeifin, and recontinued after, for it is not aid infe- 
ofted to Uſe hereafter {eis'd. 

The fourth word is ( Hereditament ) which is to be 
unde:ftood of thoſe things whereof an Inheritance 1s in 
Efſe, for if 1 grant a Rent charge de novo for life to a 
Ute, this. is good-enough, yer there is no Inhertance in 

-being of thrs Rent, this word-likewile excludes Annui- 
ties and Uſes themiſelyes,fo that a Uſe cannot be toa _ 
1e 
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The firſt word on the part - of Ceffy q#e tiſe, is the 

word ( Uſe, Confidence or' Trut ) whereby i 1s plaine 
. that the Statute meant to remedy the matter, and nor 
words, and in all the Claules ir {till carrieth the 
words. _ 
The 1econd word. 1s the word(Perſon)againe which 
.excluderh all aliances.,it excludeth alſo alldent Uſes which 
are not to Bodies, lively and naturall.as the building of a 
Churci,the making of aBridge,but here(as nored before) 
it is ever coupled with body Polticke. | 

The thurd word is the word ( Other ) for the Sta 
tute ment ot to croſle tne Common Law, now at this 
time Uſes were growne to ſuch a familiarity. as -men 
could not thinke of Poſlethon, bur in courſe of Uſe, and 
ſo.every man was {ciici to his owne Lfe, as well as to 
the Uſe of others; theretore becauſe Statutes would nor 
ſtirre nor turmoyle pollefſions (cried at the Common 
Law, it putreth in preciſely this word ( Other )- mea- 
ning the divided Ute, and not the communed Ute , and 
this cauſerh the Chule of joynt Feoftees to follow in a 
branch by it {elfe, tor elſe that Caſe had beene doubt- 
full upon this word (-Other.)) 

The words that are common to both, arc words ex- 
prefing the conveyance whereby the Uſe ariſerh , of 
which words , thoſe that bred any queſtion are 
T Agreement, Will, otherwiſe ) whereby ſome have in- 
terred that Uſes might be raiſed by agreement paroll , fo 
there were a conlideration of mony , or other matter 
. valuable, for it is.expreſſed in the words before ( Bar- 
ganes, Sale, and ContraRt ) bur of bloud, or lnned; the 
crrour of which Colle&ion appeareth in the word im- 
mediately following ( s. Will ) whereby they might af- 
\ell include, that a man ſeifed of Land might aiſe an 
Uſe by Will, eſpecially ro any of tus Sonnes or Kin- 
dred , where there is:a reall. conſideration, and by that 


.xcaſon meane betwixt this Statute, and.the Statute of 32. 
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of Wills, Lands; were deviſeable, efpecrally-ts any mans 
Kindred, which was clearcly otherwiſe, and therefore 
thoſe words were put in, not in regard of Utes raiſed by 
thoſe conveniences, or without , or likewiſe by Will 
might be transferred, and there was a perſon ſeifed t6/a 
Uſe, by force of thar agreement or WH! ( s. ) ro-the Uſe 
of the Afﬀigne, and for the word ( Otherwiſe ) ic ſhould 
by the generality of the word, include a Diffeifin to a 
Life, bur the whole ſcope of the Srature croffeth that 
which was to cxeente fnch Uiles as were confidences and 
maſt, which conld not be in Cale of Difleifn, for if there 
were a I PRR_g then bets was 
veſted in Ceſft e u e , and it the Diflei. 
fin were of is =o" oh geen any f men notrmuft , and 
thus much tor the cafe of Suppoſtion of this Seature, here 
follow rhe ordinance and purview thereupon. 

The Purview hath two parts, the firſt Operatio Sra- 
rwts, the effe& thar the Statute workerh, and there is 
Aodmus op:randi, a hetion, or explanation how the Sta- 
cure dorh worke that effect. The effect is, that Cefty que 
ſe ſhall be in poſieſſon of like Eſtate as he hath in the 
Life, rhe fiftion gquomodo is, that the State will have 
che Poſſeſſion of Cefty gre »ſe, as 3 new body compoun- 
ded of matter and forme, and that the Feoftees ſhall give 
marter and ſubſtance, and the Uſe ſhall give forme and 
quality, the mareriall yvords in the firſt part of the pur 
view are foure. | | 

The fit words are ( Renninder ): and Reyerture, 
e Starine having ſpoken before of Uſes 'in Fee-fimple, 
m Tayle, for life, or yeares adderh, or otherwiſe ( in Ne. 
mamder reverture ) whereby it is maniteſt, char the firſt 
words are tv be wnderſtood of Ufes in Pofledſion, for 
there are two ſubſtantiall and eflemiall differences of 
Eftates, the-one limiting the times, { for all Eſtates are 

| burtimes of their communnees ) che former makerh litde 
difterence of Fre-fimple, Fee Tayte tor life or yeares, and 
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the orher maketh difference of Poſſeſſion as remainder, 
all other differences of Eſtate are but accidents, as ſhall 
be ſaid hereafter, theſe two the Statute meant to take 
hold of, and at the words, Remainder, and Reverrure it 
ſtopps, xt addes nur wordes , ('Right, Title, or pol- 
fibilicy ) nor it hath nor. generall words ( or otherwiſe ) 
it is moſt plaine, that the Stature meant to execute 
no inferiouc Uſes to Remainder.-or Reverture , that is 
to ſay , no poſſibiliry or contingences , but Eſtates , 
onely, fuch as the Feoffees might have executed by 
Conſcience made : note alſo we very Lemer of the 
Stature doth take notice of a difference betweene an 
Ute in Remainder, and an Uſe .in Reverture , which 
though x cannot properly , becauſe it doth not de- 
pend upon particular Ettates, as Remainders doe, 
neither did then before the Starute draw any Te- 
nures as Reverſions doe, yer the Sfatute intends that 
chere is a difference when the particular Ule , and 
the Uſe limited upon the particular We are both new 
Ules, in which Cale it is a Uſe in Remainder, and 
where the particular Ute is a new Uſe, and the rem- 
nant of rhe ule is the old uſe, in which Caſe itis a 

ulc in Reyerter. 
| The next materiall word is ( from henceforth ) + 
which doth exclude all conceipt of relation that Ceſty 
#e tſe (ſhall not come. in, as from the time of the 
fd Feoftments, to ule as Bradnells conceipt was 
in 14. Herry 8. that is, the Feoffee had granted 
a Rent charge, and Ceſty que wſe had made a Fe- 
offtment in Fee, by the Statute of x. Richard 3. the 
Feoffec ſhould have held it diſcharged, becaute the 
AR of Ceſty que uſe ſhall put the Feoffee in, as if 
Cejty que uſe had bcene ſeijed in from the time of 
the firſt Ule limited, . and; therefore the Statute doth 
take away all ſuch ambiguities,» and expreſleth that 
Ceſty que nſe ſhall bee in Pofleflion from henceforth, 
F 2 | tat 
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that'is , from the time of the Parliament for Ufes then 
in being, and from the time of 'the execution for 
Uſes limited after the Parliament. 

The third materiall words.are ( Lawfull '{cifin ſtate 
and Poſlefſion )nor a Poſiefion in Eaw onely,bur a ſeifin 
in Taylc, not a Title to enter into the Land; but an 
actuall eſtate. . 

The fourth words are of and in ſuch Efſtares as they 
had 'in- the Uie ; that is to ſay, little Eſtates, Fee-fmple, 
Fee Tayle , life: for yeares' at Will and Pofleffion, and 
Revexſion ; which are © the ſubſtanrall differences of 
Eſtates, as was ſaid before; but both their latter 
Clauſes are more fully perfe&ted and expounded , 
by the. branch of the fiction of the” State” which 
followes. - 

This branch of Fiftion hath three materiall words 
or Clauſes : the firſt materiall Clauſe is, that the E- 
ſtate, Right, Tile, and Poſleſſion that was in {ach 
perſon &c. ſhall bee in- Cefty- que uſe, for that the 
matter and ſubſtance of the-Eftate of Ceſty que uſe 
is the Eſtate of the Feoftee ; and: more: hee cannot 
have, fo as if the Uſe were limited 'ro Ceſfy que uſe 
and his Beires, and the Eſtate out of which it was 
limited was but an Eſtate for life, Ce/fy que ſe can 
have no Inheritance. fo if when the Statute came the 
Heire of the Feoffee: had not: emred after the: death of 
his: Anceſtor , but had -onely a Potleflion in' Law , 
Cefty queruſe in that Caſe ſhould: not bring an Afſize 
before: entry  becaulſc- the Heire- of the Feoffee could 
net, ſo that the- matter whereupon *the Uſe muſt work 
;s the Feoffees Eſtate : bur note here, whereas -before 
when the Statute-ſpeakes of the Ules, it ſpake one- 
ly -of Ulſes' in Poflefſion, Remainder and Treverter, 
bur not in Title or Right, now when 'the Statute 
ſpeakes what ſhall bee taken from the Feoffee , it 
{peakes of Title. and Right, fo that the Statute takes 
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more from the Feoffee then it execnes-preſendy in 
Caſe, where there are uſes in conringence which are 
bur Titles, 

The ſecond word | is (-Cleerely ) which ſeemes 
properly and diectly to meet with the conceipt of 
Scintilla Turis as well as theewords in the Preamble of 
extirping and cextiriguiſhing ſuch Feoftments , -ſo is 
their Eſftatcs isclearely extin&t.- 

The third maxeriall Claufe is after ſuch- quality”, 
manners, forme and condition as they had in'the Vie ; ſo 
as now as the Feoftees Ettate gives roatter, ſo the Vſe 
gives forme ; and as in the firſt Clauſe the Vie was in- 
dowed with the Poflefſwn in' pointes of Eftace, fo there 
it is indowed with the Poſlethion in all accidems and 
Circumſtances of- Eſtate, wherein firſt note that ir is 
grolle and ablurd:o expound the forme of the Ve any 
wha te deſtroy the ſubſtance of the Eſtate-as ' to make a 
doubt, (becaule the-ule gave no Dower or' Tenancy by 
the courtele ) that therefore: the Poſleſſion when: it is - 
transferred would doe fo likewiſe : no, but the: Sta- 
tute meant ſuch quality, manner, forme and condition, 
as it is not repugnant to the corporall preſence and poſ- 
{effion of the Eltate.. 

» Nextforthe word: ( Condition) I doe not hold-it to 
be put in for Uſes upon condition, though it be alſo com- 
prized within the generall words; but becauſe I would 
have things ſtood upon learnedly, and according to the 
erue (ence, I huld it bur for; an: explaining or word of 
the eftect, as 1t 3s 4n rhe Stature- of 26. of T reaſons , 
where art 3s {aid,that theOffender ſhall be attainded of the 
evert Fact by mcn of their condition. (.m this place”) rhar 
i5 to (ay, of their degree. ortort, and forthe word Condi- 
rion in this place -15 no more, but in hike qualizy, manner; 
forme, and degree or fort, fo-as all theſe words amoun:, 
but te. ( meds 2 forma. ) Hence therefore all circum- 
Aaances.of Eſtate-are comprehended as ſole ſfeilin , or 
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joyntly ſezlin, by intierties, or Þy -moytics, a circum. 
ftance of Eſtate to have age as comming 1n.by Diſcent, 
or not age as Purchaſor, cr circumſtance of Eſtate di- 
ſcendable to the Heire of the part of the Father, or of 
the part of the Mother. A circumſtance of Eſtate con- 
ditionall or abfoluec, remitted or not- reaurted with a 
condition of inter-marrtage, or without all theſe are acci- 
-dents and circumſtances of Eftate, in all which the Pol. 
ſefſion ſhall entue the nature and quality of the Ute, 
and this much of the firſt Cale which is the gene- 
ral caſc. | 
The fecond Cale of the joynt Feoffees needs no Ex- 
poſition, for it perueth the penniug of rhe generall caſe, 
onely this 1 will nate, that akhough ir had beene omit. 
ted, yerthe Law upon the firft Caſe would haye beene 
taken as the caſe provided, to that it rather in explanati- 
en than an addition, for turne thart.Caſe the other way, 
that one were infeofted to the Uſe of himfelfe, I bold 
the Law to bee, that in the former Cale they ſhall bee 
lerſed goyntly, and to uvtbe later -Caſe Ceſt ue uſe 
ſhall be ſeiſcd ſolely for the word ( Other ) it ſhall 
beequalificd by the conſtruction of Cates , as. ſhall ap- 
eare when I come to my Diviſion; but becauſe this 
Caſe of Coteoftces to the uſe of one of them was a ge- 
nerall Caſe-in the Reahne, merctore they fore-law it, 
opprelsd ir preciſely, and paſſed oyer the cafe E con- 
verſo, which was bur eſpcciall ; and care, and they were 
loth to bring in this Cale, Dy mcerting the word onely 
unto rhe firlt Caſe ('S') to have penned it to the ufe 
onely of other perſons, for they had experience what 
doubt the word onely bred upon the Statute of 1, 
Richard 3. after this third Cafe, and before the third 
Cafe of Rents comes in the ſecond faving, and the rea- 
ton of 1tis worth the notmg, why the ſavings arc inter- 
laced betore the third Cate. the reafon of. it is, becauſe 
_ mie third calc neederh no/taving, and the fit two Cales 
did 
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did need ſavings, and rbar is the reaſon of rhac againe. 
It1s a generhll ground, that where an AC of Parlia- 
ment is Dcnor, if it be penned with an (ac ſ#) ir is not 
a ſaying, for it is a ſpeciall gift,” and not a generall gift, 
which includes all Ryghts, and therefore mn 11 Henry 7. 
whereupon the alienation of Women, rhe Statute intitles 
the Heirc of hum in remainder to enter, you finde never a 
Stranger, becaule the Statute gives entry not ( Smplici. 
ter ) but within an( ac ff ) as if no Alienation had beenc 
made, or if the teme had beene nacurally dead, Strangers 
that had right, aught have entred, and therefore no 1a- 
ving nceds, fo in the Statute of 32. of Leaſes, rhe Sea- 
cute enacts, that the Leaſes ſhall be good and eftetuall 
in Law, as if the leflor had beene feiſed of a good and 
pertect Eſtate in Fee-fumple, and therefore you finde no 
laving, i the Statute, and fo hkewile .of divers other 
Statutes doe likewiſe, where a Starute doth make a pitt 
or Tide good, ſpecially againſt certaine perions there 
needs nolaving, except it bee to exempt ſome of thoſe 
perſons, as in hc Sratute of 1. R. 3. now w-apply this 
tocale of Rents, vehuch is penned with an ( ac my (s.) 
as if a tufhcicnr grant, or lawtull conveyance had beene 
made, or cxecured by ſuch as were ſetled, why if tuch a, 
ant of 14 Rent:had beene made, one that had an anti- 
cnt Right might have entred and have avoyded rhe 
charge, and therefore no ſaving necderh, bur the ſecond 
firſt Cafes are nor penned with an ( ac /# ) but abfolute, 
that Ceft y que ve ſhall be adjudged mn Eltate and Poſ- 
iefhon, which is a Judgement of Parliament ſtronger 
then any Fine, to bind all Rights, nay it hath further 
words ( s. ) in lawfull Eſtate and Pollefſion, which ma- 
keth it the ſtronger then any in the firſt Clauſe, tor if the 
words onely had food upon the ſecond Clavie ( s. ) thar 
che Eſtate of the Feoftee ſhould bcein Ceſfy que ve, 
then perhaps the gift ſhould have beene ſpeciall, and to 
che {avipy ſupertiuous, and this note is materiall in rc- 
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gard of the great queſtion, whether theFeoffees may make 
any regrefle, which Opinion (I meane that no regreſle 
is left unto them.) 15 principally to bee argued out . of 
the ſaving; as ſhall be now declared-: for the lavings 
are two.innumber, the firſt ſaverh all Strangers Rights, 
with an exception of the Feoffees : the ſecond is a (1- 
ring out of the exceprion of thefrſt ſaving (s.) of the Fe- 
oftees incaſe where they claime rotheir own proper ule: it 
had beene caſte in the firſt ſaving out of the Statute ) 
other then ſuch perſons as are fſeifed , or hereafter 
thould bee ſeiked to any uſe ) to have added to 
theſe words ( executed by this Stature ) or in- the fe- 
cond l{aving to have added unto the words ( clayming to 
their proper uſe') theſe words (or to the uſe of an 
other , and executed by this Statute, but the. regreſle 
of the Feoftee is ſhut ow: betweene the two lavings, 
for it is the right of a Perion clayming -ro an Ute, 
and not unto his .owne proper ule, but it is to bee 
added , that the firſt ſaving is not to bee underſtood 
as the letter unplycch, chat Feoftees ro ule ſhall bee 
barr'd of their regreſſe, in Caſe that .it bee of ano- 
ther Feoffment then that whereupon the Statute hath 
wrought, but upon the ſame Feoffment , as if the 
Feoffce before the Statute had beene difciſed, and the 
difleisd had made a Feoftment in Fee ro 7. D. his 
ule, and then the Statute came, this -executeth rhe 
Uſe of the ſecond Feoftment , but the firſt Feoftees 
may make a regreſle, and they yer claime to an 
Lie, but not by that Feoftment upon which the 
<tatute hath wrought. 
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Ow followerth the third Cafe of the Statute tou- 
ching execution of Rents , wherein the-mareriall 
words are foure : | 
Firſt , whereas divers perſons are ſeifed, which 
hath bred a doubt that it ſhould onely goe to Rents in 
Uſe . at the time of the Statute ; bur it is Explained in 
the Clavſe following (S) as if a grant had beene made ro 
them by ſuch as, are, or ſhall be lciſed. 


The ſecond word is (Profit ) for in the putting of the 
Caſe, the Statute ſ-caketh of a Rent ; but after in the 
Purview is added theſe words (or profit.) 


Thethird word 1s (ac /*) (S) that they ſhall have 
the (S) as if a ſufficient graart or lawtull conveyance had 
: bin miade and Execated unto thens. 


The fourth words are the words of Liberty and Re. 
medies atcending upon ſuch Rent ('S) that hee ſhall di- 
ſtrame. &c. nd heve {uch Suits, Entries , and Remedies 
relying againe with an (ac 7) as it the grant had becne 
made with ſuch collaterall penalries and advantages, 


Now for the Proviſces, the Makers of this Law 
did ſo abound with policy and diſcerning , as they did 
not onely forc-fee ſuch miſchictes as were incident to this 
new Law immediately , - but Jikewiſe ſuch as were con- 
ſequent in 2 remote degrec , and therefore beſides the 
expreſle Proviſoes , they did adde three new Proviſocs 
which are in themſelves tubſtraftive Lawes , for fore 
ſeeing that by the Execution of Ules , Will; tormerly 
made ſhouk{ be 'over-tirowne : They made an ordi- 
nance for Wills, tore-ſecing likewifc , that by - execution 
of Uſes, women ſhould be doubly advanced : They 
made an ordinance tor Dowers and Jointures, fore- 
{ecing againe , that the execution of Utes vould make 


© trankc- 
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frankrenement paſſe by ContraQts paroll. They made 
an ordinance for inrollments of Bargaines and Sales, 
che rwo former rhey inlerted into this Law, and the 
third they diſtinguiſhed into a Law apart, bur witbour 
any preamble as may appeare , being bat a Proviſo to 
this Statute , beſides all theſeprovitionall Lawes ; and 
belides five Provitors, whereof three attend upon the 
Law of Jointure , and rwo borne in Wales , hich arc 
not material! to the purpoſe in hand. There are ſxe pro- 

viſces which are naturall and rrue members and limbs of 

the Statute , whereof fourc concerne the part of Ceſty 
que ſe , and two concerne the part of, the! Feofftces : 
The toure which concerne the part of Ceffy que uſe, 
reqd all to fayc him from prejudice by the exccution of 
the cltate, * | , 

The firſt ſaverh him from the extinguiſhment of an 
Statute or Recognizance , as if a man Had an Extent of 
a hundred Acres, and an Ute of the inheritance of one. 
Nov the Statute exccuting the poſleflion to: that one, 
would have extinguiſht his Extent being intire in all the 
reſt : or as if - rhe Commiſſioner of a Statute having ten 
Acres lyable to the Statute had made a Feoftment 1n 
Fee toa Stranger of two , and after had made a Feoff- 
ment in Fce to the uſe of the Conuzec and. his Heires : 
And upon'this Proviſo there ariſe three Queſtions : Firſt, 
whether this Proviſo were not {uperfluous, in regard 
that Ceſty que uſe was comprehended in the generall, fa- 
ving though the Feoftees be excluded. 

Secondly , wherher this Proviſo doth fave Statutes or 
Executions, with an apportionment and Entire. 

Thirdly, becauſe it 15 penned indefinitiyely, in pot 
of time , whether it ſhall goe to Uſes limitted: after the 
Statute, as well as to thoſe that werc in being all the 
time of the Statute , which doubr is rather intorced by 
this Reaton , becauſe there was tor Uſes at the time of 
the Statute , for that the Exccution of the Statute might 
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be wayved.but both poſſeſſion and Uſe lince the Statute, 
may be wayved. 

The tecond proviſo ſaveth Ceffy que vſe from the 
charge of primer Seiffn liveries Onfter le maines, and 
ſuch orher dutics to the King , with an expicfle lima - 
tion of Time that he ſhalbe diſcharged tor rhe time paſt. 
and charged for the time to come in a King S: ay 
I 536. to be communts terminus, | AA 

The third proviſo dorh the like tor Fines, Relicfes, and 
Herriots , diſcharging them tor the time paſt, and fpea- 
king nothing of the Time to come. 

The fourth provilo giveth to Ceſty que -#ſe all colla- 
cerall benefits of Vouchers, Aidcs', priers, Actions of 
waſt , Treſpaſſe , conduions broken , and which the 
Feoffees —_ have had ; and this is expreſly limitred 
tor Eſtates executed bctore 1. May 1 5 36. ol this pro- 
viſo etveth occafion to intend that none of rhete benefits 
would have beene carried to Ceſt y que vſe by the gene- 
rall words in the body of the Law (S) that the Feoftees 
eſtate, right, Title.and poſſeſſion, &c. 

For the two proviſoes on the part of the Tertenant, 
they both concerne the ſaving of firangers from pre- 
judice,&c. 

The firſt ſaves Actions depending againſt the Feoffees, 
that they (hall not abate. = 

The fecond ſaves Wardſhips, Liveries, and O#fter Le 
maines, whereof Title was veſted in regard of the 


Heire of the Feoftee, and this jn caſe of the King 
only. N% 


G 2 WHAT 
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What Perſon! may be ſeiſed to an Vſe, and what 


not. 
What perſons may be Ceſty que ſe , and what 
not. 
What Perſons way declare an wſe , and what 
not. 


Hough I have opened the Statute '1n order of 
m5 | words, yet I will make my Diviſion 'in order 

of matter, viz. ; 

1. Therayling of Uſes. 

2. The interruption of Vs. 

3- The Exccuting of V es. 

Againe , The raiſing of Utes dot eaſily divide it 
lelte into three parts: 

The perſons that are Actors to the Conyeyance 
to Ute. | 

The Uſe it ſelfe. | 

The forme of the Conveyance. 

Then it1s firſt ro be ſeenc whar perſons may be ſciſed 
to andlſc , and what nor, and what perlons may be 
Ceſty que uſe; and whar not. 

The Kingcannot be ſeiſed roan Uſe ; no.not where 
he taketh in his naturall body and to fome purpoſe as a 
common perſon , and Ce if Land bexgiven to the 
King , and 1.'D. per terme de lour vies, this Ulc is void 
for a moity. 

Like Law is, if the King be ſcifed of Land in the 
right of his Dutchy of Lancaſter , and covenanteth by 
his letters Partents under the Dutchy Scale to ſtand ſei- » 
ted tothe uſe of his Sonne,nothing paſſerh. 

Like Law,if King R. 3.who was Feofter to divers uſes 
betore he took vpon him the Crowne, had after hee was 
King by his Letters patrents eranted the Land over, the 
{cs had not bin renewed. 


The. Queene (ſpeaking not of an Tmperiall Queene 
by 
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marriage) cannot be ſei{ed to an uſe,though ſhe. be a 
body inabled to grant and purchaſe without the King : 
Yet in regard of «the government and intcreſt che King 
hath in her poſſeſſhon ſhe cannot be ſeiſed ro an- uſe. 

A Corporation cannot be ſeiſed to an uſe, becauſe 
their capacity is tua uſe certaine z againe , becauſe they 
cannot Exccutc an Eſtate withour doing wrong to tier 
Corporation or Founder ; but chiefly becauſe of the 
letter of this Statute which (in any claute when it ſrea- 
keth of the Feoftee) reſterh only upon the word(perton ) 
bur when it ſpeakerh of Ceffy gwe ſe, it adderh perion, 
or body politicke. 

IF a Biſhop bargaine or ſell Lands whereof hce is 
(ciſed in the right of his Sea ; this is good during his life; 
ctherwile it is where a Biſhop js infteoffed to him and his 
Succeflors to the uſc of 7. D. and his heires, that is not 
good , no not forthe Biſhops lite, but rhe uſe is meerely 
yoyd, 
Contrary: Law, of Tenant in Taile, tor it Þ give Land 
in Tailc by Deed fince the Statureto A. to the'uſe of 'B. 
and his heires ; B, hath a fee-f1mple determinable upon 
the death of A without iſſue. And like Lay , though 
doubttull beforc the Statute was , for the chiefe reaſon 
which bred the doubt betore the Statute- was , becaulc 
Tenant in Tayle could net Execute an ' Eſtate without 
wrong; ; but that {ince the Statute 15 quite taken away, 
becaulc the Statute ſaveth no right of intayle. as the Sta- 
rute of 1. R, 3. did, and that reaſon likewife might have 
bin anſwered before the Statute, reoard of the common 
recovery. 

A t-me Covert and an Infant, thovgh under ycarcs 
of diſcretion , - may be {ciſed to an uſe ; tor aſwell as 
Land might deſcend unto them from a Feoftece to ule ; to 
may they originally be infeoffed to an ule;yer it it be be- 
fore the Stature,and they a a Subpana broghtr) 
executed their Eftare during coverture or infancy 
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they might have deſeated the fame, an.| when they 
ſhould have beene leized againe to the Ute, | and not 
ro their owne ule , bur {ince the Statute,no right is ſaved 
unto them. 

If a feme Covert or an Infant be enicofted to an 
Lie precedent funce the Statute, the Infant or Baron 
Come too late to dilcharge or roote up the Feoftment ; 
but if an Infant be infeofted to the Uſe of humſelte and 
his Heices , and 1, D. pay fuch a ſunme of money to 
the Liſe of 7. G. and his Heires, the Infant may diſagree 

and overthrow the contingent Uſe. 

Contrary Law if an Infant be infeofted to the = 
of himlelte for lite , the remainder to the Ule of 7. 
and his Heires , he may diſagree to the 9 * wk I as 
to his owne Eſtate but not to develt the remainder, 
but ir ſhail remaine to the benefit of him in remainder, 

And yet it an Attainded perſon be infeoffed to an 
Vie, the Kivgs Title atter Office tound , ſhall prevent 
the Ute, and [Relate above it but untill office the Ceſty 
Jre vſe 1s ieiſed of the Land. 

Like Law of an Alien, for it Land be given to an 
Alieg to an Uſe , the Uſe is not voyd ab imtry - Yet nei- 
ther Alien or Arainded perſon can maintaine an Action 
to defend the Land. | 

The Kings Villeine if he be infeofted to an Ulſe , the 
Kings Title Fall relate above the Uſe, otherwiſe in Caſe 
of a common perſon. - 

Bur if the Lord be infeofted tro the Ute of his Vil- 
leine , the Uſe neither riſeth, burtthe Lord is in by the 
Conant Law.8 not by the Statute diſcharged of the uſe. 

Bur if the husband be infeoffed to the uſe 'of his wife 
for yeares, if he die.the wife ſhall have the Terme,and it 
{hall not inure by way of diſcharge, although the Hus- 
band may Abel of the wives Terme. 

So if the Lord of whom the Land is held bc infeoffed 
to the Uſe of a perſon Attamded,che Lord ſhall not hold 


by 
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by way of diſcharge of the Uſe, becauſe of the Kings 
Title, .4n, diem CO waſtum. 

A pcrion uncertaine 15 not within the Statute, nor 
any Eſtate in #1614: or ſuſpence executed , as if I give 
, Landtco I. S. the remainder to the rivht Heires of 7.D. 
ro the uſe of I. N. andhis Hee, I; N. 15 not ſeiled of 
the Fee-f1mple of an Eſtate per wit. of 1.S, till .D, be 
dead, and then in Fee-fimple. | 

Liker Law it before the Statute , 1 give Land to /. 
S, per auter vie toan Uſe, and 7. S. dyeth, leaving 
Ceſty qe vſe , whereby the tree-hold is in Suſpence. 
the Statute commeth , and ne occupant entreth ; rhe 
Lc is not executed out of the frce-hold in ſufpence. For 
the occupant the Diſſciſlor the Lord by Eſcheate : The 
Feoftee upon conſideration, not having notice, and all o- 
ther perſons which ſhalbe ſciſed ro Uſe , not in regard of 
their perſons but of their Tide, I referre them to my di- 
viſion touching diſturbanceand interruption of Utes. 

It followeth now to ſee what perlon may be a Ceffy 
que vſe , the King may be Ceſty que vſe ; but it beho- 
veth both the declaration of the Ulc and the conveyance 
it felfe, ro be marter of Record , becauſerthe Kings Title 
1s compounded of both, I ſay, not appearing of Re- 
cord , but by conveyance of Record.. And therefore if I 
covenant with 7.5, to leavy a Fine rohim to the Kings 
uſe, which I do accordingly : And this deed of Covenant 
be not inrol'd , and the Decd be tound by office.the ulc 
veſterh not, Econverſo inrol'd. If 1 covenant with /. 5, 
to infcofte him to the Kings uſe, 'and the Deed be inrol'd 

1d the teoftment alſo be tound by office, the ule veſterh. 

Bur if I leavy a fine,or ſuffer a Recovery to rhe Kings 
wſc,and declare the uſe by Decde of Covenant Enrold, 
though the King be not party,yet it is good enough. 

A Corporation may take an Ule,8 yer it is not material 
whether the fcoffment or the Declaration be by deed; bur 
I may infeoffee 7.5. to the ulc of a Corporation and this 


ule may be averred. A 
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A Ulſeto a perſon incerraine'is not voyd in the firſt 
limitation , but executerh not till the perſon be in (eſe,) 
fo that this is-poſutive , ' than an Uſe ſhall never be in O- 
beyance,as a Remainder may be , but eyer in a perſon 
certaine upon the words ot the Statute , and rhe Eſtate 
of the Feeoftees ſhall be in him or them which have the 
Uſe : The reaſon 1s, becauſe no confidence can be repoled 
1n a perſon unknowne and uncertaine ; and therefore if I 
make a teoftment to the vic of 7. S. for life, and then 
to the uſe of the right Heires of 7. D. the remainder is 
not in Obeyance,bur the Reverſion is in the Feoffer,(quo- 
1{que.) So thatupon the marter all perſons uncertaine 
in Uſe,are like conditions or limitations precedent, 

Like Law 1t I Enfteofftce one to the uſe of I. S. for 
yeares, the remainder to the right Heres of 7. D. This 
15 not executed obeyance,and therefore not youd. 

Like Law,it I make a Feoffment to the uſe of my 
witc thar ſhall be , or to ſuch perſons as I ſhall main- 
taine, though I limit no particular Eſtate ar all ; yer 
the uſe is good , and ſhall-in the interim returne to the 
Feoftor. 

Contrary Law, it I once limit the whole Fce-fimple of 
the Uſe out of Land.and part thereof'to a perſon incer- 
raine , it ſhall never returne to the Feoffer by , way ot 
fraction of che Ute ; but looke how it ſhould have gone 
unto the Feoftcr ; it 1 begin with a contingent Uſe , fo it 
ſhall goro the remainder; it I intaile a contingent Ute, 
both Eftates are alike ſubjcct ro the contingent Vie when 
it falleth; as when I make a Feeffment in Fee to the ule 
of my wite tr. ite the remainder to my firft begotten ſon; 
1 having no Sonne at that time.the remainder to my bro-- 
ther and his heires if ny wite dye before I have any fon, 
the Vie ſhall nor be in me, but in my brapþer. And yer 
it I matry againe and have a Sonne, it ſhall deveſt from 
my brather,and be in my Sonne , which is the $kipping 
they talke fo much of. 


'So 
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Soif I linut an Uſe joyntly to two perſons; not irs 
( Eſſe ) and the one commeth to bee in eſſe, hee ſhall 
take the intire Uſe, and yer if the other afterward come 
\n eſſe, hee ſhall rake jgyntly with the former, as if 1 
make a Feoftment to the ule of niy Wife that ſhall bee, 
and my firſt begotten Sonne for their Lives, and I 
marry my Wite raketh the whole Uſe, and if T atter- 
wards have a Sonne, hee taketh joyntly with my 
\Vite. 

Bur yer where words of obeyance worke to an 
Eſtate, executed in courſe of Poſſeſſion, it all doe 
the like in Uſe, as if I infeoftee A. to the uſe of B. tor 
life , the remainder to C, for life, the remainder 
ro the right Heires of Þ. this is a good remainder 
executed. | 

So if I enteoftee A, to the uſe of his right 
Heires A. is in the Fee-fimple,. not by the Stature, 
but by the Common Lay. 

Now are wee to examine a ſpeciall point of the 
diability of perlons as to take by the Statute, and that 
upon the words of the Statute, where diyers perſons 
are (ciſed to the ule of other perſons, {o that by the 
letter of the Statute, no uſe is conreyned, bur where the 
Feoffor is one, and Ceſty que »ſe is another. 

Therefore it is to bee ſeene in ,what Caſes the 
fame perſons ſhall be both leiſed to the uſe and Ceſty a 
que uſe, and yet in by the Statute, and in what Caſes 
they ſhall be diverſe perſons, and yet in by the Com- 
nion Law, wherein 1 obſerve unto you three things : 
Firſt, that the lerter is full in the point. Secondly, that it 
is ftrongly urged by the Clauſe of joyntEftates follow- 
ing. Thirdly, that the whole {cope of the Statute was to 
renut the Common Law , and neyer to intermeddle 
where the Common Law exccuted an Eſtate , therefore 
the Stature ought to bee expounded, that where the 
party leiſed to the uſe, and the Ceſty que »ſe is one per- 

H 
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\ on, hee never taketh by the Scaute except there bee 2 
dire& impoſhbiltie or imperrinency for the uſe, to take 
effe& by the Common Law. 

And ifIgiveLand to 7. S. to the ule of himſelf 
and his Heires,. andif . D. pay a ſumme of mony, 
then to the uſe of 7. D. andhis Heires, 7. S. is in of 
an Eſtate for life, or tor yeares, by way of abr1dgment 
of Eſtate in courſe of Poſleſfſion, and 7. D. in of the 
Fee-fimple by rhe Statute, 

So it I bargaine and ſell my Land after ſeven yeares, 
the Inheritance of the Uſe onely,paſleth, and there re- 
maines an Eſtate for yeares by a kind of ſubſtration - of 
the Inheritance or occxpyer of my Eſtate, but meerely- at 
the Common Law. 

Bur if I enteoftce 7. 5. tothe uſe of himſelfe intayle, 
and then tothe uſe of /. D. in Fee, or Coyenant to 
ſtand (e1ſd to the uſe of my elfe jn tayle, and to the uſe 
of my Wife in Fee, in both thele Caics the Eſtate tayle 
is executed by. this. Statute, becauſe an Eftate' tayle -can- 
not be reoccupicd our of aFee-fimple being a new Eſtate, 
and not like a particular Eſtate, for lite or yeares , which 
are bur pgrtions of the abſolute Fee, and - therefore if 1 
6 ſell my Land to 7. S. after .my death 
without Ifſue, it doth not leave an Eltate rayle in mee, 
nor veſterh any preſent Fee in the bargaines,, bur is an 
uſe expeAant, 

Souf Lenfeofftce 7. S. tothe uſe.ot I. D:. for life, 
and rhen to the uſe of bunielfe and his Heires, he is i-of 
the Fee-ſimple meercly in.courle of Poflefſicn, and as of 
2 Reverhion, and not of a remainder, | 

Contrary Lay, it I. enfeoftee I. S: to the uſe .of 
I. D. for lite, then to the uſe of himfelfe tor life, the re- 
mainder to the uſe of I. NN. in Fee, now the Law will 
not admit fraction of Eſtates, but I. S.- is in-with -the' 
relt by the Statute. 

So if I infeoftee I. S, to the ute of himſclte.,and a 
Stranger, 
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Scranger, they ſhall be both in by the Starute, becauſe 
they could not take joyntly taking by ſeyerall Titles. 


Like Law if T infeoffce a Biſhop and his Heires to 
the uſe of himiſelfe, and his ſucceſlors, he is in by the Sta- 
rute in the righe of his Sca, | 


And as I cannot raile a preſent uſe to one out of his 
owne feifin, fo if I limit a contingent or future uſe ro 
one being at the time of limitation nor ſeis'd , bur 
after become ſeiſed at the , time of the execution of 
contingent uſe, there is the ſame reaſon and the 
ſame | p45 » and upon the ſame difference which 1 
have pur. before. 


As if I covenant with my Sonne, that after his 
Marriage 1 will ſtand feiſed of Land to the ule of 
himſelfe and his Heires, and before Marriage I en- 
feoffee him to the uſe of himſelfe and his Heires, 
and then hee marryeth, hee is in by the Common 
Law , and not by the Statute, like Law: of a bar- 
gaine and ale, 


But if I had let to him for life onely, then, hee 
ſhould have beene in for life onely by the Common 
Law , and of the Fee-fimple by Stature. Now let 
mee adviſe you of this, that it is not a matter of 
ſubtilry or conceipt to take the Law right, when a 
man commeth in by the Law in courſe of Poſſeſſion, 
and- where hee commeth in, by the Statute in 'courle 
of Pofleſſion , but it is materiall for the deciding of 
many Cauſes and Queftions, as for Warranties , 
Actions , Conditions, Wayners, Suſpitions , and 
divers other Proviſoecs, 


For exaraple, a mans Farmer committed waſt , 
H. 3 afte; 
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after he in the. Reverſion covenanteth to ſtand feisd wo 
the uſe of his Wife tor life, and after to the uſe of him- 
ſelfe and his Heires, his Wife dyes, if hee bee in his Fee 
untouch'd he ſhall puniſh the waſt, if he be in by the 
Statute he ſhall not puniſh ir. 


So if I bee infeoffted with Warranty, and I. co- 
venant with my Sonne to ſtand leifed ro the wc of 
my felfe tor life, and after to him and his Heires; if 
I th in by the Statute, it is cleare my Warranty is gONE, 
but if I be in by the Common Law it 1s doubttull. 


So if I have an eigne Right, and be inteofted to the 
uſe of 7. S. for lite, then to the ule. of my ſelfe for 
life, then to the uſe of 7. D. in Fee, 7. S. dyeth, if 
I be in by che Common Law, I cannot wayve my FE. 
Rate having agreedro the Feoftment : but if I am in 
by the. Statute, yer I am not remitted, becauſe I 
come in by my owne AQ, bur I may wayye my 
Uſe, and bring an Action preſently, for my {Right ts 
faved-unto me by one of the ſavings itt the Statute. 
Now on the other {ide it is to bee {eenc, where there is 
a ſeifin to the uſe of another perſon, and yer it is out of 
the Farute which is in ſpecial! Caſes upon the ground 
wherelvever Ceſty que uſc had remedy, for the Pofleſion 
by courſe of Cominon Law , there the Statine neyet 
worketh, and therefore if a difleifin were committed to 
an Uſe, it is in him by che Common Law upon aoree- 
ment, ſo if one enter as occupanttothe Uſe of anorher, 
is in him mull diſagreemeng [v3 


So if a femme infeoffe a man ( Cauſa Ai Yeoh! f Pra- 
locut: ) ſhe hath remedy for the Land againe by courſe 
of the Law, and therefore in thoſe ſpeciall Caſes the 
Statute workerh nor, and yet the words of the Statute 
, we genexall,*( where any perſon ſtands feifed by force 


of 
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of any Fine, Recovery; Feofiment, bargaine and 122 
agreement or otherwiſe ) bur yer the feme is to bee re- 
frrained for the reaſon aforeſaid. 


It remaineth to ſhew what perſons may limit an ' 
declare an Le, wherein we miſt diftinguiſh, for there 
are two kinds of Declarations of Utes, the one of a pre- 
ſent Vie upon the firſt conveyance, the other upon a 
power of revocation or new declaration , the latter of 
which I referre to the diviſion of revocation , now ' for 
the former, 


The Kingmmpon his Letters Parrents may declare an 
Ute, though the Parttent ir felfe implyeth an Uſe, if none 
be declared. 


If the King gives Lands by his Letters to /. S. and 
his Hcircs to the uſe of [, S. for life, the King hath the 
Inheritance of the uſe by impliation of the Patene, and 
no Offce ncedeth for mpliation out of rratrer of Record, 
amounterh ever to matter of Record. 


If the Queene grve Land to /. S, and his Heires ro” 

the uſe of all the Church-wardens of the Church of D/e. 
the Pattentee is leiſed to his owne uſe, upon that confi- 
dence or intent, but it a conumon perſon had given Land 
in that manner, the uſe had bin yoyd by the Stat. of 2 2 
H.$.and the uje had-returne.{ to the teoffor & his heires, 
A Corjoration may take an!1fe without deed as hatii bin 
ſaid before, bur can limit no Uſes without Deed. 


An Infant ny limit an Uſe upon a Feoft:menr, Fine, 
Or, Recovery, and he cannot Countermand or ayv-yd the 


Uſe, except hee ayoyd the conveyance, contrary if an In- 
fant covenant in conſideration of bloud or Marri: JC ro. 


ſand ſeited to an Uſe, the 1!ie 1s mieexely voyd. 


It 
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If an infant bargaine and {ell his Land for mony, for © 


' 
- 
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Commons, or Tcachins, it is good with averment, if for 


mony otherwiſc, if it be proved 1t is avoydable , if, far 
mony recited and not paid it is voyd, and yet in the caſe 
of a man of full age the recitall ſufficeth, 


If Barron and feme be ſciſcd in the right of the feme, 
or by joynt Purchaſe during the Coverture, and they 
joyne in a Fine, the Barron cannot declare the Ute for 
longer time then the Coverture, and the feme cannot de- 
clare alone, but the Uſe goeth according to the limitation 
of Law, unto the feme and her Heires, but they may 
both joyne in Declaration of the Uſe in Fee, and if they 
ſever, 4. it is good for ſo much of the Inheritance as 
they concurr'd in, for the Law ayoucherh all one as if 
they joyn'd, as if the Baron declare an Vſeto I. S. and 
his Heires, and the Feme another to 7. D. for life, and 
then to F. 5, and his Heires, the Vie is good to- I. S. 
in Fee, | 


And if upon examination the Feme will declare the 
Vie to the Judge, and her Husband agree not to. it, x 
1s voyd, and the Barons Vic is onely good, the reſt of 
the Vſe goeth-according to the limitation of Law. 


—— 
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